MNEHYM BEPXOBHOIO CYJIA POCCUACKOM OEQEPALIMK

TTOCTAHOBJIEHUE
or 30 mousa 2015 r. N 29

O ITPAKTHUKE
IMPUMEHEHNMS CYIJAMU 3AKOHOATEJIbCTBA, OBECITEUMBAIOIIEI'O
ITPABO
HA 3AIIWTY B YT'OJIOBHOM CYIOOITPOM3BOOCTBE

[TpaBo Ha 3a1UTY KakI0r0, KTO MIOABEPTCs YTOJIOBHOMY IIpecyieJOBaHUIO,
npusHaeTcs ¥ rapantupyetcsa Koncruryumeit Poccuiickoit @enepaiin
(ctatbu 17, 45, 46, 48, 123), o61IeNIpU3HAHHBIMM IIPUHLIMIIAMU Y HOPMaAMMU
MeXIYHapOL4HOTO [IpaBa U MeXIyHapOLHbIMU NOroBopamu Poccuiickon
denepanyiy B KaueCTBe OJHOTO M3 OCHOBHBIX ITPAB Ye0BeKa U
rpakgaHuHa.

[Topsimok peanu3anyy JaHHOTO KOHCTUTYLIMOHHOTO IIpaBa oIpeessieTcs
VYTrom0BHO-TIpOLIecCyalbHbIM Kogekcom Poccniickoit @enepauumn, npu
MIpUMEHEeHU HOPM KOTOPOTO JOJDKHBI YUUTBIBATHCS IIPABOBbIE MO3UIIUU
Koncturyinmonsoro Cyaa Poccuiickoit @enepanivu U mpakTUKa
EBpomerickoro Cyzma mo nmpaBaM 4ejioBeKa.

ObecrieueHne IpaBa Ha 3aIIUTY SIBJISIETCSI 00513aHHOCTbBIO TOCYIapcTBa U
HeOOXOMMBIM YCJIOBMEM CITPAaBEIJIMBOTO MTPABOCYAMS.

B 1enax eqHOOOPA3HOTO pas3pelieHs CyaMy BOITPOCOB, BO3HMKAIOIINX B
MpaKTMKe IIPMMEeHeHMs 3aKOHOIaTeIbCTBa, 00eCeunBaloIiero paBo Ha
3alMUTy B YTOJIOBHOM CYIOINIPOM3BOACTBe, Ilnenym BepxosHoro Cyna
Poccuiickoit @epepaunn, pyKOBOACTBYSICh cTaTheii 126 KoHcTuTynum
Poccuiickoit @emepauynu, cratbsiMu 2 u 5 @enepasbHOTO
KOHCTUTYLIMOHHOTO 3aK0Ha OT 5 (eBpans 2014 roma N 3-OK3 "O
BepxosHom Cyne Poccuiickoit @emepann’, MOCTAHOBJISIET OATh
cyienyolye pasbsCHEeHUS:

1. O6paTuTh BHMMaHME Cy[IOB HA TO, UTO IO CMBICJIy CTaTby 16 YTOI0BHO-
IpoLeccyajbHOro Kogekca Poccuiickoit @enepaunnu (nanee - YIIK PO)
obecrieyeHue rpapa Ha 3aLIUTY SIBJISETCS] OGHMUM U3 MIPUHIIUIIOB YTOJIOBHOTC
CYZOIIPOU3BOJCTBA, NeCTBYIOLMX BO BCEX ero craausx. B cuiy sToro
IIPaBOM Ha 3al[UTy 00JIaJal0T: JINLIO, B OTHOLIEHMY KOTOPOTrO



OCYILeCTBJISIIOTCS 3aTparuBawIlye ero IpaBa 1 cBOGOIbI MpoIleccyalbHbIe
IeiiCTBUSI TIO TIPOBEPKe COOOIIeHMsI O TTPeCTYIJIEHUU B MOPSIAKe,
MpeayCcMOTPeHHOM ctaTheii 144 VIIK PO ; momo3peBaeMblit; 06BMHSIEMBbIIA;
MMOACYAVMBINi; OCY>KAE€HHBII; OTIpaBAAHHBII ; JIMIO, B OTHOIIEHUM KOTOPOTO
BeLeTCsl WU BeJIOCh MPOM3BOACTBO O IPUMEHEHUU TIPUHYIUTENIbHBIX Mep
MeIULIMHCKOTO XapaKTepa; HeCOBepILIeHHOJIeTHUI, K KOTOPOMY IPUMeHeHa
MIPUHYANUTEIbHAS Mepa BOCIUTATEIbHOTO BO3AEMCTBUS ; IUII0, B
OTHOILIEHMM KOTOPOTO YTOJIOBHOE [IeJI0 (fajiee - eJ10) MU YTOJI0OBHOe
rpecyieJoOBaHue MpPeKpPalleHo; JIUL0, B OTHOIEHMUN KOTOPOTO IOCTYIIUII
3aIIpoC WIK MPUHSTO pelleHue o Bbifaue; a Takke Ji060e MHoe JINIIO0, ITpaBa
" CBOOO/IbI KOTOPOTO CYIIIECTBEHHO 3aTParuBaTCs WM MOTYT ObITh
CYIIeCTBEHHO 3aTPOHYTHI A€M CTBUSIMM U MepaMu, CBUIETEIbCTBYIOIUMMU O
HaImpaB/IeHHO ITPOTUB HETO OOBUHUTEIbHOI 1eaTeIbHOCTHU, He3aBUCUMO
OT (popMasbHOrO MPOIleCCyaJbHOTO CTaTyca TAKOTro Jiniia (masiee -

OOBVHSIE MBIiA).

2. CymamM Heo6X0IMMO MMEThb B BUJIY, UTO IIPaBO OOBMHSIEMOTO Ha 3aIlUTY
BK/TIOUAET B ceOsI He TOJbKO ITPAaBO IM0JIb30BAThCS TOMOIIBIO 3aIMTHUKA, HO
U MIPABO 3aMUINATHCS JIUUHO U (MJTK) C TIOMOIbIO 3aKOHHOTO
TIpeICTaBUTEISI BCEMM He 3aIpelnieHHbIMM 3aKOHOM CIT0cobaMu 1
cpeacTBamy (4acTb 2 cTaThy 16, MyHKT 11 yactu 4 craTtbu 46, MyHKT 21
yactu 4 crateu 47 VIIK PD), B TOM uMciie 7aBaThb 0ObSICHEHNS U TIOKAa3aHMS
I10 [IOBOJY MMEIOIIEroCsI B OTHOIIEHUY €r0 MOI03PeHMST MO0 0TKA3aThCsI OT
Iauy oObSICHEeHMI U TTOKa3aHMi1; BO3pakaTh MTPOTUB OOBMHEHMS, 1aBaTh
TTOKa3aHMs 10 TIPeIbsIBIEHHOMY €My OOBMHEHMIO JIMOO0 OTKA3aThCS OT Taun
TOKa3aHMI1; IPeACTaB/IITh JOKAa3aTeIbCTBA; 3asIB/SATh XOA4aTaiCTBa U
OTBOJbI; 1aBaTh OOBSICHEHMS ¥ TTIOKa3aHMSI HA POJTHOM SI3bIKE MJIU SI3bIKE,
KOTOPBIM OH BJIAZIEET, U M0JIb30BaThCS IIOMOIIbIO ITepeBOAYMKa 6eCIIaTHO,
B (JIy4astX, KOTJa OOBMHSI€MbIi He BlIafeeT MM HeIOCTaTOUHO BIafieeT
SI3bIKOM, Ha KOTOPOM BeJleTCs CYLONPOU3BOACTBO; Y4aCTBOBATh B X0
Cyme6HOTO pa3bupaTe bCTBa B MCCAEIOBAHMM TOKA3aTENbCTB U CyIeOHBIX
MIPEHUSIX ; TIPOM3HOCUTD TIOC/IeTHEE CJIOBO; MPUHOCUTD JKaJIOOBI HA
JIeicTBUSs, 6e3IeiicTBME U pellleHs OPraHOB, OCYIIEeCTBISION X
MMPOM3BOACTBO MO Ae/y; 3HAKOMUTBCS B YCTAHOBJIEHHOM 3aKOHOM ITOpSIAKe
c MaTepuanamu neina. [IpolieccyasbHble ITpaBa 0OBMHSIEMOIO He MOTYT ObITh
OTpaHMYEHbI B CBSI3Y C YUACTUEM B ieJie ero 3aliUTHUKA U (UJIM) 3aKOHHOTO
TpeCcTaBUTENS.

3. Mcxonst M3 B3aMMOCBSI3aHHBIX TTO/IOKeHuit yactu 1 ctateu 11 uyactu 2



cratby 16 YIIK P® 06s13aHHOCTH pa3bsICHUTH OOBMHSIEMOMY €ro IpaBa u
00sI3aHHOCTH, a TaK)Ke 00eCIeuYnTh BO3MOKHOCTD peaiM3alui STUX IpaB
BO3JIaraeTcsl Ha JIUII, OCYIIECTBIISIONMX IPOBEPKY COOBIIEHMUS O
MPeCcTyIJIEHUU B IOPSIAKE, IpeIyCMOTpeHHOM cTaTbeli 144 VIIK PO, n
rpefBapuTebHOE pacciiefoBaHMe 110 Jesy: Ha JOo3HaBaTe s, OpraH
IO3HaHMS, HAUYaJIbHMKA OpraHa Win nojipasaeneHus JO3HaHUS,
cenoBaTessi, pyKOBOOUTEJS C/1eJCTBEHHOr0 OpraHa, IIpoKypopa, a B xoze
CyAe6HOTO TPOU3BOACTBA - HA CY/I.

[TpemycMoTpeHHble HOPMaMM YIOJIOBHO-IIPOLLEeCCYaIbHOTO 3aKOHA ITIpaBa
IIOJKHBI OBITh pa3bsCHEHbI B 00beMe, OTpe/iesisieMOM IMpollecCyalbHbIM
CTaTyCOM JI11]a, B OTHOILIEHUM KOTOPOTO BeLeTCs IPOMU3BOLCTBO 110 ey, C
yUeTOM CTaAuii U 0COOEHHOCTEe pa3JIMIHbIX GOpPM CYyIOIIPOU3BOACTBA. B
YaCTHOCTU, IIPU pACCMOTPEHUM LeJia 110 CYLeCTBY CyL0M I1ePBOA
MHCTAHIIMY PA3bSICHEHNIO OOBVHSIEMOMY IOJIeKaT He TOIbKO MpaBa,
yKasaHHbIe B yacTtu 4 ctatbu 47 YIIK P®, HO 1 ApyTHe ero npaBa B
cyne6HOM pa3bypaTesbCTBe, B TOM UMCIIe PaBO X04aTaiicTBOBATh 06
y4aCTUM B TIPEHUSIX CTOPOH HapsAY € 3aliMTHUKOM (4acThb 2 cTaThu 292
VIIK P®), a npu OTCYTCTBUM 3aLIUTHUKA - Y4aCTBOBATD B [IPEHUSIX CTOPOH
(gactp 1 cratbu 292 VIIK P®), mpaBo Ha 1ociegHee ca0Bo (cTaThs 293 YIIK
PD).

4. [IpaBO 06BUHSIEMOTO JIMYHO OCYILIECTBJISITh CBOIO 3aIIUTY, peaansyemMoe
ITOCPEeICTBOM €TI0 y4acTHs B CyIeOHOM pa3oupaTeabCcTBe, 00ecIieunBaeTCs
cyaoM. B oTHoIIeHMM 0OBMHSIEMBIX, COZIepsKaIIMXCS IO/, CTpaskeit 1Moo
OTOBIBAIOIIVX HaKa3aHMe B BUIE JIMIIeHMSI CBOOOIbI, CY/I ITepBOit
MHCTAHIIMY TPUHUMAET MephI 110 00eCTIeYeH IO UX YUaCTUSI B CyIeOHOM
3acefaHMM HEeIOCPeICTBEHHO MO0 B CIyYasix, MPeayCMOTPEHHbIX YaCThIO
6.1 cratbu 241 nyactbio 2 cratbu 399 VIIK PO, rmyTem UCII01b30BaHNS
cucCTeM BUIEeOKOH(bepeHII-CBsI31. Borpoc o popme yyacTust Takux JIUIIL B
CyZeOHBIX 3aCeJaHNUSIX CY/IOB BbIIIECTOSIIIMUX MHCTAHIMIA PeIaeTcs CyI0M,
paccMaTpUBAKOIIUM Aejo (4acThb 2 ctaTbyu 389.12, yactb 2 cratby 401.13
VIIK PO).

5. Cyzmam ciiemyeT IIpOBepsITh, M3BeIlleH Ji 0OBMHSIEMBIi O JaTe, BpeMeHU U
MecCTe 3acefaHMs Cy1a MepBoil, ane/UISIIIMOHHOM WM KacCallMOHHOM
VHCTaHIUM B CPOKM, YCTAHOBJI€HHbIE COOTBETCTBEHHO YaCThIO 4 CTAThU
231, vyactbio 2 craTtby 389.11, yacTbio 2 ctaTby 401.12 VIIK PO®. IIpu
HeCOO0JTI0IeHMM YKa3aHHbBIX CPOKOB CY/I, BbISICHSIET Y OOBMHSIEMOTO, UMeJ JI



OH JOCTAaTOYHOE BpeMs /ISl IIOJATOTOBKY K 3a1uTe. EC/iu cyf MpU3HAaeT, uTo
9TOT0 BpeMeHM ObIJIO IBHO HEIOCTATOYHO, a TAK)Ke B MHBIX CyUasiX 110
Mpochbe 0OBMHSIEMOTO, B 1IeJISIX 00ecIieueHus Tpe6GoBaHMif YaCTu 3 CTaThby
47 VIIK P® cynm 0O0BSIB/ISIET TIEPEPBIB B CyIIeOHOM 3acegaHuu aubo
OTKJIAJbIBAET €r0 Ha ONpe/eIeHHbIi CPOK.

6. Eciu mocie BhIHECEHMS TTPUTOBOPA WJIY MHOTO CYIe6HOTO pelleHmst
OOGBMHSIEMBIV U (M) €T0 3aIIUTHUK XOJaTalCTBYIOT O TOMOJTHUTETbHOM
03HAKOMJIEHMM C MaTepuaJaMu Jieia JIJisi COCTaB/IeHUsI anesuISIMOHHOM
Kayobbl, Cyy, B TPOU3BOJICTBE KOTOPOTO HAXOAUTCS AeJI0, HAAJIeKUT
YTOYHUTD, KaKMe MMEHHO MaTepuasIbl ejia UM Heo6Xoaumbl. I1pu
paspelieHny TaKoro X01aTaiiCTBa Cy/ BbISICHSIET, 3HAKOMWINCH JIN
OOGBMHSIEMBIVi U (M) €T0 3aIIUTHNUK 0 OKOHYAHUM TIPeIBAPUTETHLHOTO
paccienoBaHKs CO BCeMM MaTepuanamu feja 1 He ObUIY JIM OHU
OTrpaHMYEHbI B IPaBe BBIMIMCHIBATD JIIOObIE CBEIEHNS U B TI060M 06bEMeE, 3a
CBO¥1 CYET CHMMATh KOIIMY C MaTepuasoB Jiesia, a TaKke 3HAKOMWINCD JIN
OHM C TIPOTOKOJIOM CyJe6HOr0 3aceanus. B ciiydae ymoBaeTBOpeHMS

X0 aTaiiCTBa Cy[i ONpeesisieT CPOK JJIsT JOTIOTHUTETbHOTO 03HAaKOMJIEHUS C
YUeTOM YCTAaHOBJIEHHBIX OOCTOSITETHCTB.

7. B cury Tpe6oBanmMii yactu 2 cratby 123 Koncturyumm Poccuiickoi
Deneparyu uvactu 1 crateu 247 VIIK PO pa3bupaTenbCTBO Jeia B cyae
MepBOi MHCTAHIIVY TIPOBOJUTCS IIPU 06S3aT€JIbHOM yUaCTUU
06BMHSIEMOTO0. PaccMoTpeHMe feiia B OTCYTCTBME OOBUHSIEMOTO
JIOITyCKaeTcsl JIUIIb B CJIYYAsiX, TPeIyCMOTPEHHbIX dheepaibHbIM 3aKOHOM.

Hcxons u3 nonoskedmit uacteit 1 m4 cratbu 247 YIIK PO xomaTaiicTBO
0OBMHSIEMOTO, He YKIOHSIIOIIET0Cs OT SIBKY B CY[I, O pACCMOTPEHUM JieJia B
€ro OTCYTCTBME MOXET ObITh YAOBIETBOPEHO CYIOM TOJIbKO IO JIeJIaM O
MPeCTYTUIeHMSIX HeOOJIBIIION U CPeaHe TSHKeCTH.

Ecnu 06BUHSIEMbIIA, 3asIBJISISI XO1aTalICTBO O 320UHOM pPacCMOTPEHUM Jieia,
CChIJIaeTCSI Ha 06CTOSITENIbCTBA, KOTOPBIE MPEISITCTBYIOT €0 yYacTHUIO B
cyzme6HOM pa3bupaTesnbCTBe, TO Cy/l BIIpaBe MPU3HATh JaHHOE X0JaTaiCTBO
BbIHY)KIEHHBIM, OTKa3aTh B €T0 yIOBJIETBOPEHUY 1 HA3HAUUTH CyIeOHOe
3acefaHye C yyacTueM OOBMHSIEMOTO JI100, TPY HATUYUU K TOMY
OCHOBaHMIA, TPUOCTAHOBUTH IIPOU3BOACTBO 10 JIENTy.

8. B cooTBeTCTBUM C ITOJIOKEHUSIMM YacT 2 cTtaThy 243, cratby 257 VIIK
P® n Hopmamu ri1aBsel 36 YIIK P® B X B3aMOCBSI3U



npefice1aTeIbCTBYIOIINIA B TIOJTOTOBUTEIbHOM YacTy Cyle6HOro 3ace aHust
pa3bsICHSET BceM YYaCTHMKAM CyeOHOro pa36ypaTenbCTBa He TONbKO UX
paBa, HO ¥ 06513aHHOCTY, 3HAKOMMUT C PeryiaMeHTOM CyZeOHOro 3acelaHmsl.
[Ipu aTOM MoOIEeKaT Pa3bsICHEHUIO TaKkKe MoyiokeHus ctraTbu 258 VIIK PO,
IpenycMaTpyUBalolieil Mepbl BO3EeCTBMS 3a HapylleHue IopsaKa B
cyeOHOM 3aceaHUM, HETIOJUMHEeHMe PACTIOPSIKEHUSIM
npeJceNaTebCTBYIOLIETO UM CYyA,eOHOrOo MPUCTaBa, B TOM YuCie
BO3MOXKHOCTbD ya/JIeH)s 13 3aj1a 3acejaHys 110 pelleHNI0
npencenaTebCTBYIOLLEro (KOIern Cyiei) U nocjieCTBUS TaKOoro
yaaneHus.

Ecnu HapylieHue opsiika B cyieOHOM 3acefaHuM, HeTIOAUMHeHe
pacIopssKeHUsIM IpefceaTe/bCTBYIOIEro WK Cye6Horo rpucTasa
JIOITyCKaeT OOBMHSIEMBII, TO B 3aBMCMMOCTH OT XapaKTepa HapylIeHuii OH
IpenynpexnaeTcs npencenaTe/bCTBYIOIMM O HeLOIYCTMMOCTY TaKOro
noBeieHMsI 60 TI0 MOTMBUPOBAHHOMY pelleHUI0
npencenaTebCTBYIOLLEro (KOJJIETUM CyLei) yaauseTcs U3 3aaa 3aceJaHnus
Ha omnpefeeHHbIl repuoy, (HanpuMep, Ha epuof 4onpoca moTepreBiiero
VTV CBUIETEJIS; IO OKOHYAHMS CYIe0HOTO CIeCTBUS UM 3aBePIIeHUST
IIPeHuit CTOPOH).

CremyeT yYUTBIBATh, UTO 3aKOH He MMpeayCcMaTpPUBaeT 00SI3aHHOCTD CyIa
YBeIOMJ/ISITH OOBMHSIEMOTO 10 BO3BpaIlleHMM B 3aJ1 CyIeOHOTro 3acelaHusI O
cofiep>KaHuM ITPOBEJIEHHBIX B €T0 OTCYTCTBYE CYIeOHBIX AeICTBUIL U
MCCeOBAaHHBIX OKA3aTeIbCTB. [Ipy HaamMumum pocbObl 0OBMHSIEMOTO O
MOoJTy4YeHMM Takoi MHbOopMaLu Cy[, peloCTaB/sIeT eMy BpeMs AJ1sl
obpaleHus 3a MIOMOIIbI0 K CBOEMY aJIBOKATY.

9. Eciiu mpu pacCMOTpPEHUM JleJia B OTCYTCTBYE OOBMHSIEMOTO B
COOTBETCTBUM C YaCTbO 4 cTaTbu 247 YIIK PO 3aIUTHUK HE IPUTJIAIIEH
caMyM OOBMHSIEMBIM, €r0 3aKOHHBIM ITpeICTaBUTEeIeM UM OPYTUM JTULIOM
T10 TTIOPYYEHUIO OOBMHSIEMOTI0, TO CY[I B IIeJISIX 00eCIedeHms
COCTSI3aTeIbHOCTY ¥ paBHOIIPaBMsI CTOPOH U ITpaBa 0OBMHSIEMOTO Ha
3alMTy IPUHMMAET Mepbl K Ha3HAYEHUIO 3alIUTHMUKA. Takue ke Mepbl Cyay
HeoOXO0IMMO IMPUHSITh U B CJlydyae, KOTJa OOBUHSIEMbIi yIaleH 13 3aj1a
CyAe6HOTO 3acefjaHMsl, a [IeJI0 CAYIIAeTCsI B OTCYTCTBME 3alllUTHUKA.

10. Cygam He06X0IMMO UMETDb B BUIY, UTO IIPEIYyCMOTPEHHOEe YacThio 1
cratby 50 VIIK P® nipaBo Ha mpur/iaiiieHue 3aiMTHMKA He 03HavyaeT MpaBo
06GBMHSIEMOTO BbIOMPATh B KaueCcTBe 3all[UTHUKA JI000e JIUIIO0 TI0 CBOeMY



YCMOTPEHMIO U He MpeAIiosaraeT BO3MOXKHOCTD yU4acTus B feJie Jito60ro
JINIiA B KauecTBe 3alUTHUKA. [10 CMbIC/Ty TT0/I0KeHUH YacTu 2 cTatby 49
VIIK PO, 3ammuTy 06BMHSIEMOTO B 1OCYA€OHOM ITPOM3BOACTBE BIIpaBe
OCYIIECTBJISATh TOMBKO aBOKAT.

Kpowme Toro, mpu Haamumm Jr060ro 13 06CTOSATETbCTB, YKA3aHHBIX B CTAThe
72 VIIK P®, yyacTue 3alIMTHMKA MCKIIOYAETCS BO BCEX CTAAMUSIX YTOJIOBHOTO
CyZOIPOU3BOCTBA.

Ecnu Mmekay MHTEepecaMy 0OBMHSIEMBIX, 3aIIMTY KOTOPBIX OCYIIIECTBJISIET
OJIVH a/IBOKAT, BBISBSITCS TPOTUBOpeuns (Mpu3HaHue 00BMHEHMS] OOHUM U
ocrapMBaHMe IPYTUM IO OTHUM U TeM 3Ke 3TM307aM JieJia; 300aueHne
OHMM OOBMHSIEMBIM I PYTOTO U T.I1.), TO TaKOM agBOKAT IOAJIEXKUT OTBOIY
(myHKT 3 yactu 1 ctatbu 72 VIIK PO, moaAnyHKT 2 MyHKTA 4 cTaThy 6
®enmepanbHOTo 3aKk0Ha OT 31 mast 2002 roma N 63-D3 "O6 agBOKaTCKOM
IeaTeNbHOCTU U afBokaTtype B Poccuiickoit @enepauyn’, MyHKT 1 cTaTbyn
13 "Kopekca nmpodeccroHanbHOM 3TUKM agBoKaTa" (MPUHST
Bcepoccuiickum cbe3nom aaBokaTos 31 suBaps 2003 roga).

Hcxons 13 B3aMMOCBSI3aHHbBIX IToJIokeHUit yactT 1 crateu 72 VIIK PO
YCTAQHOBJIEHHOE B ITYHKTE 3 JAHHOW HOPMbI OTPaHUYEHNE OTHOCUTCS K
cay4dasiM, KOrja 3alllMTHUK B paMKaxX JaHHOTO MJIM BbIZ€JIEHHOTO U3 HEeTO
JleJia OKa3bIBaeT WJIM paHee OKa3bIBaJI B XOJIe TOCYIe0HOr0 IMPOu3BOICTBA
160 B MPeabIIYIINX CTAAUSIX CYyAe0HOTO TPOU3BOACTBA U CyIeOHbIX
3acelaHUsIX OPULUUECKYIO [TIOMOIIb JIUIY, UHTEPEChl KOTOPOTO
MIPOTMBOpEYAT MHTEepecaM 3allMIaeMoro MM 0o6BMHsIeMoro. OTHaKO 9TO He
MUCK/II0UaeT BO3MOXHOCTh OTBOJIA 3aIIMTHMKA M B MHBIX CJIyYastx
BbISIBJIEHMSI TIOOOHBIX IPOTUBOPEUNIL, He MO3BOJISIONIMX eMY Y4aCTBOBATh
B JaHHOM JeJie.

11. ITpu paspelreHnu XogaTaiCcTBa 0OBMHSIEMOTO, 3asIBJIEHHOTO B
COOTBETCTBUM C YyacTbio 2 craTbu 49 YIIK PO o gomycke 0fHOTO 13 OIM3KUX
POICTBEHHUKOB WJIM UHOTO JIMIIA B KAUeCTBE 3alUTHUKA, CYy CIeyeT He
TOJIbKO TIPOBEPSITh OTCYTCTBIME OOCTOSITEIbCTB, YKa3aHHBIX B cTaThe 72 YIIK
P®, HO U YUUTBHIBATh XapaKkTep, 0COOEHHOCTY 0OBMHEHMS, @ TAKKe coriacue
Y BO3MOXXHOCTb JAHHOTO JIMIA OCYLIECTB/ISATh B YCTAHOBJIEHHOM 3aKOHOM
MOpSIIKE 3aIIUTY IPaB ¥ MHTEPEeCOB OOBMHSIEMOIO ¥ OKa3bIBATh MY
IOPUAMYECKYIO TOMOIIb TIPU ITPOU3BOICTBE T10 JIey.

B C/iydae OTKa3a B YAOBJIETBOPEHMM TaKOI'o XoJaTanucTBea penieHme cyoa



JOJI>KHO OBITh MOTUBMPOBAHHDbIM.

12. B ey wactu 1 cratby 50 VIIK PO 3alIUMTHUK MM HECKOIBKO
3aIIMTHMKOB MOTYT OBITh IIPUTJIAIIEHBI JJIS1 yYaCTHUs B Jlejie KaK CaMUM
0OBVMHSIEMBIM, TaK U €ro 3aKOHHBIM ITPeCTaBUTEIEM, a TAKXKe IPYTUMU
JIMLIAMM TI0 TIOPYYEHMIO MJIV C COTIacysi OOBMHSIEMOTO.

Ecnu 06BUHSIEMBIM 3asIBJIEHO XOJaTaiiCTBO 006 OT/IOKEHUM CyIeOHOT0
3acemaHys JIsl IpUIJIallieHuss M36paHHOToO UM 3al[UTHUKA, TO
00BUHSIEMOMY CJIeIyeT Pa3bsiICHUTD, UYTO B CMUJTY TTOJIOKEHUI YacTu 3 CTaTbu
50 VIIK P® mpu HesIBKe TIPUTIAIIeHHOTO UM 3allMTHMKA B TeUeHMe 5 CyTOK
160 B TeueHMe MHOTO OoJiee IIUTEIbHOTO, HO pa3yMHOI0 CPOKa CO AHS
3asBJIEHMSI TAKOTO XOJaTaliCTBa Cy/I BIIpaBe MpejIoskKUTh OOBMHSIEMOMY
MIPUTIACUTD IPYTOrO 3alUTHMUKA, a B CJIydyae 0TKasa - IPUHATb MepPhI T10
ero Ha3Ha4YeHuIo.

B ToM 3Xe mopsiaKe Cyq Ipy OTBOJE eAMHCTBEHHOI'O aJiBOKATa,
OCYILEeCTBJISIIONIEro 3alUTy 0OBMHSIEMOro, IPUHMMAaeT MephI K
obecrieueHMI0 yUyacTusi B Cyqe6HOM 3acelaHMM IPYToro afiBoKaTa.

Korga 3aIIUTY 00BMHSIEMOTO OCYIIEeCTBJIAIOT HECKOJIbKO ITPUTJIAIII€HHbBIX M
dJIBOKATOB, HesSIBKa KOT0-/11M00 M3 HUX IIpy HaagJaexXamem yBeJOMJIIEeHUN O
JgaTre, BpeMEHI 1 MecCTe CYJIE6HOI‘O paBGI/IpaTEJIbCTBa He IIPEIIATCTBYET €ro
MpOBeAEHUIO ITPU YU4aCTUU XOTA ObI OJHOTO N3 aIBOKaTOB.

13. CornacHo yactu 1 crateyu 51 VIIK PO yuacTue 3alIMTHMKA B YTOJTOBHOM
CYZIOTIPOM3BOACTBE 00513aTeNbHO, eC/IM OOBMHSIEMbIi He 0TKa3aJICsl OT Hero
B MOpsiiKe, yCTaHOBJIeHHOM cTaTbeit 52 VIIK PO. [Ipu 3TOM yuacTue B
cyne6HOM 3aceIaHuM OOBUHUTENS (TOCYIapCTBEHHOTO OOBUMHUTEJIST) He
sIB/IsIeTCs1 6e3yCI0BHBIM OCHOBaHMEM /1151 0becrieueHus y4acTusl B HeM
3alUTHMKA, IOCKOIbKY OOBMHSIEMbIN Ha 1000 CTaAuM TPOMU3BOJICTBA 110
JleJTy BIIpaBe o0 COOCTBEHHOM MHULIMATUBE B MTMCbMEHHOM BU/IE
OTKa3aTbCs OT IMTOMOIIM 3alUTHUKA.

[Ipu pa3pelnieHUM TAKOTO 3asIBIEHUS CyAy HAAJIEKUT UMETh B BUAY, UTO
HekeJlaHVe 0OBMHSIEMOTO T0JIb30BaThCSI ITOMOIIbIO 3aIUTHUKA JTOJIKHO
ObITh BBIPAKEHO SIBHO ¥ HEIBYCMBICJIEHHO. B cy/ie repBoii MHCTaHIUA
0TKa3 OT 3al[MTHMUKA MOKET ObITh MPUHSIT IIPU YCIOBUM, €C/IN yUacTue
3allMTHMKA B CyJeOHOM 3aceaHnM hakTUIeCKu 06ecrieueHo CyI0M.

3asBjIeHMe 0OBMHSIEMOT0 00 OTKa3e OT 3alIUTHMUKA BBUOY OTCYTCTBUSA



CpeJICTB Ha OIUIaTy YCIYT afiBoKaTa Jinbo HesIBKM B CyleOHOe 3aceaHue
IIPUTJIAIIeHHOTO MM WIM Ha3HaueHHOT0 eMy a/iBOKaTa, a Takke 00 OTKase
OT YCYT KOHKPETHOTO aiBOKaTa He MOKeT PaclieHMBAThCS KaK OTKa3 OT
MOMOII M 3alIMTHUKA, TPeayCMOTpPeHHbI cTaThelt 52 VIIK PO.

B wrydae, eciiu ¢y IpMHSII OTKa3 OOBMHSIEMOTO OT 3alIUTHNUKA, pelleHye
00 3TOM IOJIKHO OBITH MOTMBYPOBAaHHBIM.

14. Vicxons u3 nonoskeHuii yactu 2 cratbu 50, myHkra 1 yactu 1 v yactu 3
cratey 51 u cratby 52 YIIK PO B X B3aMOCBSI3U Cy/I, IPMHMMAET MePbI 110
Ha3HaUYeHMIO 3aIUTHMKA BO BCEX Cydasx, KOTia 00BMHSIEMbIi B CyIeOHOM
pas3dupaTesibCTBE He BOCIIOIb30BaJICSI CBOMM IIPAaBOM Ha IpUIJIallleHe
3aIMTHUKA U TIPU ITOM He 3asiBUJI B YCTAHOBJIEHHOM TOpsiike 06 OTKase OT
3aIMTHMKA 1160 TaKOii 0TKAa3 He 6bUI MIPUHST cyaoM. [Ipu aToM ciemyeT
MMeTb B BUAIY, UTO 3aKOH He MpeAycMaTpMBaeT MpaBa 00BUHSIEMOTO
BbIOVPATh KOHKPETHOTO afiBOKaTa, KOTOPBIN NOJ/IKeH ObITh Ha3HAUEH [T
OCYIIECTBJIEHUS ero 3alUThI.

15. K nuiiam, KOTopble B COOTBETCTBUM C MYHKTOM 3 yactu 1 cratbu 51 VIIK
P® B cuy cBOMX (PU3MUECKUX MU TICUXUUECKUX HETOCTATKOB HE MOTYT
CaMOCTOSITeILHO OCYLIECTBJISITh CBOE IIPaBO Ha 3alUTY, C/IefyeT OTHOCUTD,
B YaCTHOCTH, T€X, Y KOTO MMEETCS IICUXUUEeCKoe pacCTPOCTBO, He
UCKJIIOUalollee BMEHSIEMOCTH, a TaKxKe JINL, CTPafalolUX CylleCTBeHHbIM
nedeKkToM peun, cayxa, 3peHus Wi IpyruM HeAyroM, OrpaHMuYMBaOIUM
UX CITOCOOHOCTD MMOJIb30BATHCS MPOIleCCyaIbHBIMM ITpaBaMu. B 1essx
CO3JaHMsI HEOOXOIMMBIX YCIOBUIA JIJIST peanu3aiy TaKUMU JTULLaMU
MpolecCyaJbHbIX IIPaB U MPU HAIMUMYM OCHOBAHUI CYAy clieyeT 00CYXIaTh
BOIIPOC O HEOOXOAVMMOCTY MPUBJIEUEHMS K yUaCTHIO B Jleie
COOTBETCTBYIOIIUX CIIEIIMATUCTOB (BIaLeI0lMX HaBbIKaMU CypIOoTiepeBo/ia,
MIPUMEHEHUS CUCTeMbI bpaiiis u T.1.).

16. ITo cmpicTy TTOSI0KEHMI TTYHKTOB 8 1 9 yactu 4 crateu 47 YIIK PO B Tex
CIyJasix, Korja yJyactue 06BMHSIEMOTO B Cyle6HOM pa3bupaTenbCTBe
obecrieunBaeTCs MyTeM UCIOAb30BaHMS CUCTEM BUAeOKOHGbEepeHII-CBSI3H,
CyZy B LeJIsIX HaJjiexalero obecrieyeHus: mpaBa 06BUHSIEMOTO
MI0JIb30BaThCSI TOMOIIbIO 3aI[UTHMKA HEOOXOIMMO Pa3bsICHUTD €My IIPaBO
006I1IeHNs ¢ 3aUUTHUKOM B OTCYTCTBME IPYTUX YIACTHUKOB CYIeO6HOro
3acelaHMs U IPUHSITH MepbI K 06eCrieueHNI0 BO3MOKHOCTH TaKOTO
00IIeHNS.



17. B cyiydae M3MeHeHMsI TOCylapCTBeHHbIM OOBUHUTEIEM B XO/ie
IpelBapUTENbHOTO CTYLIIaHUS WK Cyle6HOro pa3byupaTenbCTBa
00BUHEHMS B Mpefenax ero MoJTHOMOYMIA, PelyCMOTPEHHBIX 4acThIO 8
craTby 246 VIIK PO, cya ¢ yueToM MHeHUSI 0OBMHSIEMOTO U €ro 3alllUTHUKA
IpefoCcTaBIsIeT UM BpeMsi, Heo6XoAMoe J1Jis1 TOATOTOBKM K 3alluTe OT
MO/IIep>kaHHOTO TOCYJapCTBEHHBIM OOBUHUTEIEM OOBVHEHMS.

18. Cymam HaJJIeskxuT pearpoBaTh Ha KaXX[0e BbISIBJIEHHOE HapylleHue UIn
orpaHMyeHKe rpasa 06BMHIEMOrO Ha 3a1uTy. [Ipy HaaAMIUM K TOMY
OCHOBaHMUI Cy[I, B YaCTHOCTH, BIIpaBe IIPU3HATh [10TyYEeHHbIe
JlOKa3aTeabCTBa HeJOmyCcTUMbIMU (cTaThs 75 YIIK P®), BO3BpaTUTh
YTOJIOBHOE [AeJI0 MPOKYPOPY B MOPsIAKe, YCTAHOBIEHHOM cTaThbelt 237 VIIK
P® (uacTtb 3 cratby 389.22, yactb 3 ctaTbhy 401.15 VIIK P®), USMEHUTh UK
OTMEeHUTH cyfebHoe pemreHune (ctaTbs 389.17, yacth 1 craThu 401.15 VIIK
P®) u (Mnn) BbIHECTU YaCTHOE OIlpeziesieHNe (II0CTaHOBJIeHNe), B KOTOPOM
00paTUTh BHMMAaHMe OPraHOB 03HAHMS, TIpeBapUTEIbHOTO CIeCTBUS,
COOTBEeTCTBYIOL e/l aJBOKATCKO MaaThl MM HUKECTOSLIero Cya Ha
(bakThl HapylIeHMi 3aKOHa, TpeoyIolye MPUHSITHUSI HE0OXOAMMbIX Mep
(uactb 4 cratey 29 VIIK PO).

Cy[z MOXeT He MIPU3HATH [IPABO OOBMHSIEMOTO Ha 3aIIUTYy HApYIIeHHbIM B
TeX CJTyyasix, KOTAa OTKa3 B yJOBJIETBOPEHMM XOATaliCTBa MO0 MHOe
OorpaHMYEeHMe B peajau3annuy OTAeTbHBIX IPAaBOMOUYMIT OOBMHSIEMOTO VN
ero 3allMTHUKA 00YC/IOB/IeHbI SBHO HEJTOOPOCOBECTHBIM MCIIOJIb30BaHMEM
MMM 3TUX IPaBOMOYMIL B yiI[epb MHTepecam JpyruxX y4aCTHMKOB Ipoliecca,
MTOCKOJIbKY B CMJTy Tpe6oBaumit yactu 3 cratey 17 KoHCTUTYIMMA
Poccuiickoit ®efepaliyy OCyIecTBAeHNe IIPaB U CBOOO I UejoBeKa He
IIOJKHO HapylliaTh MpaBa 1 CBOOOIBI APYTUX JINII.

19. O6paTuTh BHMMaHMeE CYyIOB Ha TO, UTO, IIO CMBICTY YaCTU 2 CTaTbu
389.24 VIIK P®, oTmMeHa onpaBAaTe/bHOr'0 IIPUroBOpa [0 MOTUBAM
HapyllleHs MpaBa 00BMHSIEMOTO0 Ha 3alllUTy He JOITyCKaeTcs.
OmnpaBaaTeabHbIi IPUTOBOP MOXKET ObITh M3MEHEH 10 YKa3aHHbIM
MOTMBaM JINIIb B YaCTH, KacarIeiicsl OCHOBAHUS ONpaBAaHus, 0 kanoode
OIIpaBIAHHOIO, ero 3allUTHUKA, 3aKOHHOTI'O IIpefCTaBUTes U (MUITN)
npenacraBuTess (4acTb 3 ctatby 389.26 YIIK PO).

20. C yueTOM B3aMMOCBSI3aHHBIX I10JIOKeHUM cTraTteli 389.22, 389.23 u yacTtu
1 cratbu 389.24 VIIK P® 0 TOM, UTO OOBMHUTEIbHbBIN IIPUTOBOD,
ompezeneHNe, MIOCTAaHOBIEeHNE Cy/a MepBOi MHCTAHIIMY MOTYT OBITh



OTMEHEeHbI UM M3MeHeHbl B CTOPOHY YXYZLIeHMS [I0JI0KeHM S OCY>KIEHHOTO
He MHaue Kak I10 NpefCcTaBlIeHNI0 TPOKypopa 1160 xkaobe MoTepnesIIero,
YaCTHOTO OOBUHMUTEJIS, X 3aKOHHBIX MTpeJCTaBUTeNe 1 (VITn)
IpefcTaBUTeIeN, IpY HOBOM PaCCMOTPEHUM [iefia B CyZie IIepBOM UK
arneJuISILMOHHOM MHCTAHLMY I10C/Ie OTMEHBI IIPUroBOpa B CBSI3MU C
HapylleHMeM IpaBa 0OBMHIEMOr0 Ha 3alllUTY, a TAKKe 0 MHbIM
OCHOBaHUSM, He CBSI3aHHBIM C HEOOXOIMMOCTBIO YXYAIIEHNS TTOJIOXKEHUST
06BMHSIEMOT0, He IOITyCKaeTCsl IpMMeHeH)e 3akKoHa 0 6oJiee TSIKKOM
MpecTyIyIeHMM, Ha3HaueHe 06BMHSIeMOMY 6oJiee CTPOTO HaKa3aHUs 1IN
M060e MHOe yCUJIeH)e ero YTOJIOBHOM OTBETCTBEHHOCTH.

21. B cBSI3U C IPUHATMEM HACTOSIIErO MOCTAaHOBIEHMS:

IIPU3HATH He e/CTBYIOIVM Ha Tepputopun Poccuiickoi @enepanum
noctaHosieHue Ilnenyma BepxosHoro Cyma CCCP ot 16 utonst 1978 roma N
5 "O npakTuke TpUMeHeHMUs CyJaMy 3aKOHOB, 00ecIieunBalox
00BUHSIEMOMY ITPaBO Ha 3aIIUTY";

VCK/TIOUMTD IYHKT 3 U3 rocTtaHosieHus [IneHnyma BepxosHoro Cyna
Poccuiickoit @enepanyu ot 5 mapra 2004 roga N 1 "O npuMeHeHUM cygaMu
HOPM YTOJIOBHO-TIPOIECCYaTbHOTO Komekca Poccuiickon @enepanum” (€
M3MeHEeHUSIMM, BHECEHHbIMU MTOCTaHOBNIeHusiMU [1eHyMa OT 5 mexkaopst
2006 1. N 60, ot 11 stuBapst 2007 r. N 1, ot 9 meka6pst 2008 r. N 26, oTt 23
nmexkabps 2008 r. N 28, ot 23 mekabpst 2010 r. N 31 m ot 9 deBpansg 2012 1. N
3).

[Tpencenarens BepxosHoro Cyna
Poccuiickoi @emgepanin
B.M.JIEBEJIEB

Cexkpetaps [Tnenyma,
cyabs BepxosHoro Cyma
Poccuiickoit @enepain
B.B.MOMOTOB



