MNEHYM BEPXOBHOIO CYZIA POCCUACKOM OELEPALMUM

ITOCTAHOBJIEHHUE
ot 27 mousa 2013 r. N 21

O [TPUMEHEHNUA
CYIIAMU OBILIEN IOPMCIUKIIVMKY KOHBEHIIMUA O
3AIINTE ITPAB YEJIOBEKA
1 OCHOBHBIX CBOBO/, OT 4 HOSBPA 1950 TOA 1
ITPOTOKOJIOB K HE

CorsiacHO MPUHITUITY CYOCUIMAPHOCTH,
SIBJISIIOIIEMYCSI OMHMM M3 OCHOBHBIX IPUHIIUIIOB
mestenbHOCTU EBporneiickoro Cyna 1o npaBam
yeJI0BeKa, 3all|Ta IpaB U CBOOOJ, ueoBeKa,
npenycMoTpeHHbIX KOHBeHIMel 0 3a1uTe IpaB
YyeJI0BeKa ¥ OCHOBHBIX CBOOO OT 4 HOs16pst 1950 roma
u [IpoTokonamu K Heli (nasnee - KoHBeHIMS U
[IpOoTOKOJIBI K HEV), BO3JIaraeTcCs Mpesxie BCero Ha
OpraHbl roCcy1apCTBa, B TOM 4MCJie Ha Cy/bl.

B 1en1s1x obecrieueHs eAMHOOOPA3HOTO IPUMeHEeHUS
cymamu obieit opucaukuy KoHBeHIUMY u
patuduLpoBaHHbIX Poccuiickoit ®enepaiineii
[Tpotokonos K Heit [lienym BepxosHoro Cyna
Poccuiickoit @enepaiiiv, pyKOBOACTBYSICh CTaTbel
126 Koncturyuun Poccuiickoit ®egepainu,
cTaTbsiMu 9 u 14 ®eniepajbHOTO KOHCTUTYIIMIOHHOTO






3akoHa oT 7 deBpasns 2011 roma N 1-®K3 "O cygax
ob1eit opucaukuuyu B Poccuiickoit @emepanyn’,
MOCTAHOBJISIET 1ATh CyAaM Cleayoliyie pa3bsCHEeHNS :

1. KonBeH1us u [IpOTOKOJIBI K HEl SBJISIOTCS
MeXIYyHapOaHbIMU AOTOBOpaMu Poccuiickom
denepanyu, ¥ IpU UX IPUMEHEHUM CyAaM 001Iein
IOPUCOVKINY (Iajiee - CyIbl) HeOOXOIMMO YUNTHIBATh
pa3bsICHeHMs, comepykalliyecs B IOCTAaHOBJIEHUM
[Tnenyma BepxosHoro Cyma Poccuiickoit @enepannmu
oT 31 okTsi6pst 1995 roga N 8 "O HEKOTOPbIX
BOIIpOCax MpuMeHeHus cymamu KoHCcTUTyInm
Poccuiickoit @enmepaiinn mpu OCyLIeCTBIEHUN
paBoCyaus”, a TakKe B IOCTaHOBIeHun [nenyma
BepxosHoro Cyna Poccuiickoit @epgepannm ot 10
okTs16ps 2003 roga N 5 "O mpuMeHeHUM CyJamMu
001Iei IOPUCAVKINM 00IIEeNPU3HAHHBIX TPUHIMIIOB
M HOPM MEXIYHapOJHOI0 MpaBa ¥ MeXXAYHApOIHbIX
norosopoB Poccuiickoit @emepannn”.

2. Kak cnenyet 13 mososkeHuit ctatbyu 46 KoHBeHLIMN,
cratbu 1 @emepanbHOro 3akoHa ot 30 mapra 1998
roga N 54-®3 "O patudukanyuyu KoHBeH1IM 0
3alIuTe MpaB yesloBeKka M OCHOBHBIX CBOOO, 1
[TpoToKko0B K Heit" (manee - PegepaabHbI 3aKOH O
paTtudukaimn), mpaBoBbie mo3uiyu EBporieiickoro
Cypna 1o nmpaBam ueyioBeka (manee - EBporierickuii
Cyn, Cyn), KOTOpbIE COMIep>KaTCsI B OKOHYATETbHbBIX






rnoctaHoBieHusix Cyaa, IPUHSATHIX B OTHOIIEHUN
Poccuiickoit @emepanin, SBISIOTCS 00s13aTe/IbHBIMU

IUISI CYZIOB.

C uenbio 9pbeKTUBHOI 3alUTHI ITPaB 1 CBOOOS,
yeJioBeKa CyAaMy YUUTBIBAIOTCS IIPaBOBbIE MO3ULIUA
EBpomnerickoro Cyzaa, M3/10)KeHHbIE B CTaBIIMX
OKOHYaTeJIbHBIMM II0CTAHOBJIEHUSX, KOTOPbIE
IIPUHSTHI B OTHOLLIEHUY IPYIUX rOCYAAPCTB -
yuyacTHMKOB KoHBeHLuu. [Ipy 3TOM IpaBoBas
MTO3UIMS YUUTHIBAETCS CY[IOM, €CJI 06CTOSITEeTbCTBA
paccMaTpuBaeMoro UM fesa IBJSI0TCS
aQHaJIOTMYHBIMM OOCTOSITETbCTBAM, CTABIIUM
IpeaMeTOM aHa/n3a U BbiBoA0B EBpomnerickoro Cyna.

3. [IpaBoBeie nio3unyuu Espornerickoro Cyna
YUYUTBIBAIOTCS MIPU IPUMEHEHMM 3aKOHOAATEIbCTBA
Poccuiickoit @enepaiiiu. B 4aCTHOCTH, coAepskaHue
MpaB 1 CBOOO/, ITpeIyCMOTPEHHBIX
3aKOHOmaTeabCcTBOM Poccuiickoi @enepanymu,
IOJIKHO OIpenessiTbCs C y4eTOM COAep KaHus
AQHAJIOTMYHBIX IIPaB ¥ CBOOOI, paCKpPhIBAEMOTO
EBporneiickum Cynom nipu npyuMmeHeHut KoHBeHLIN
u [IpOTOKO/IOB K Hel.

O6paTuTh BHMMAaHMeE Cy/IOB HA TO, YTO
3aKOHOaTenbCTBO Poccuiickoi demepanii MOKeT
rpeaycMaTpuBaTh 60Jjiee BBICOKMIT YPOBEHD 3aIIUThI






MpaB ¥ CBOOO/, UeJI0OBEeKa B CPABHEHUM CO
CcTaHAapTaMmu, rapaHTupyeMbiMmu KoHBeH1IME U
[IpoTokonamu K Hel B TonkoBaHuu Cyna. B Takux
CIyJasx cyaam, pyKOBOJCTBYSICh CTaTbe 53
KouBeH11M1, HEOOXOAMMO ITPUMEHSITh MOJIOKEHMS],
cojepskaiuecs B 3aKOHOAATeIbCTBE PoCCUiicKoim
Oenepanum.

4. Bo n3bexkaHue HapyIIeHus IpaB 1 CBOOO]
YyeJI0BeKa, B TOM 4Kc/ie He0O60CHOBAHHOTO UX
OrpaHuYeHus, [IpaBoBbIe Mo3uLMu EBporeiickoro
Cyza yuuTbIBAIOTCS [IPU [IPUMEHEHUM HE TOJIbKO
KonseH1u 1 I[IpOTOKOJIOB K Hel, HO M MHBIX
MeXIYHapOIHBIX JOTOBOPOB Poccuiickoin
Oenepanyy (MOAITYHKT "C" ITyHKTA 3 cTaTbhy 31
BeHCKO KOHBEHLIMM O TIpaBe MeXIyHapOaHbIX
IOTOBOPOB OT 23 Masg 1969 roga (manee - BeHnckas
KOHBEHIIMS).

5. Kak cimenmyer u3 rososkeunii KoHpeH1Ium u
IIpOTOKOJIOB K HEM B TOJIKOBaHMM EBpOIIEiicKOro
Cypna, 1o orpaHMYeHNeM IpaB ¥ CBOOO, ueI0oBeKa
(BMeIIaTeIbCTBOM B IpaBa ¥ CBOOO/IbI UeJIOBEKA)
TTOHMMAIOTCSI TI00bIe pelieHus, NeiCTBUS
(6e3meiicTBME) OPTaHOB rOCyIapPCTBEHHO BIACTH,
OpraHOB MECTHOI'0O CaMOYIIPaBIeHu s, JOKHOCTHbBIX
JIUII, TOCYIAaPCTBEHHBIX U MYHULIUTIATIbHBIX
CTY>KAIIUX, @ TaKKe MHbBIX JIULL, BCJIEACTBUE






IIPUHATHUA MJIN OCYLIeCTBJICHUSA (HeOCYHLECTBIIEHI/IH)
KOTOPbBIX B OTHOLIEHMMN JIN11ad, 3adBJIAI0IIEro o

MpezI0araeéMoM HapyIleHUy ero rpas 1 cBO6 0,
CO3IaHbI IPEMSTCTBUS /I peaansaluy ero mpas 1
cBo6o. Hammpumep, McxXoms 13 MPaKTUKA
Esporeiickoro Cyzma 1CII0Ib30BaHMe M300paskeHusT
rpaskgaHuHa 6e3 ero coryiacusi mpeacTassieT coboii
OrpaHMUYeHNe COOTBETCTBYIOILINX IIPaB,
rapaHTupyemMbix KoHBeHIMel.

[Ipu 3TOM B cuity yacTu 3 ctatby 55 KoHCTUTYIIMM
Poccuiickon ®@enepanyu, monoxkeHnii KoHpeHIm u
ITpOTOKOJIOB K Heli TI000€e OrpaHMUYeHMe IPaB U
cB0OOO/, UeIoBeKa JO/IKHO ObITh OCHOBAHO Ha
(dbenepasbHOM 3aKOHE; IIpecaeI0BaTh COLMAIbHO
3HAUYMMYI0, 3aKOHHYIO 1IeJIb (Harmpumep,
obecrieueHue 06IIeCTBEHHO 6€30IaCHOCTH, 3alIUTY
MOpaJy, HpaBCTBEHHOCTH, IIPaB ¥ 3aKOHHBIX
MHTEPEeCOB IPYTUX JIUIT); IBJIITHCS HEOOXOOMMBbIM B
JIeMOKpPaTUUYeCKOM 00IIecTBe (IIPOHOPIMOHATbHBIM
npecjienyeMoi COMaabHO 3HAUYMMOM, 3aKOHHO
ean).

Heco6moeHne 0JHOTO U3 3TUX KPUTEPUEB
OoTpaHNYeHMsI TIpeiCTaBsieT co60¥ HapyIllIeHe IpaB
1 CBOOO/T YesioBeKa, KOTOpbIe MOJIeXaT CyIe6HOI
3aIIyTe B YCTAHOBJIEHHOM 3aKOHOM IOPSIAKE.






HekoTopsie mpaBa ¥ cBOGOBI UeJIOBEKA,
rapanTupyembie KouseHuuen u IIpoToko/siamMu K Heid,

He MOTYT ObITh OIPaHMYEHbI HU ITPU KAKUX YCIOBUSIX
(MpaBO He TO/IBEPTATbCSI MBITKAM U IIp.).

6. OCHOBaHMSI IJIS1 OTpaHMYEHMS IPAB U CBOOOT,
Yej0BeKa MOTYT MpeayCMaTpUBaThCS He TOJbKO
dbenepasbHBIM 3aKOHOM, HO ¥ MEKAYHAPOIHBIM
IoroBopoM Poccuiickoit @enepaiiviu (Bblgava Julia
MHOCTPAHHOMY T'OCYapCTBY AJIS1 OCYIILeCTBIEHUS
YTOJIOBHOTO Mpec/ielOBaHMS BO UCITOJTHEHME
COOTBETCTBYIOLIEr0 MEXXIYHAPOOHOTO IOTOBOpaA U

ap.).

7. Henpro KouBeH1yn 1 [IpOTOKOJIOB K He SIBIASIOTCS
b dekTMBHOE TTPM3HAHME U 3al[Ta HAPYIIIe HHBIX
IpaB ¥ CBOOO, UeI0BeKa, MTO3TOMY IOJIOKEHUS ITUX
MeXIYHapOIHBIX JOTOBOPOB PoCCuiticKkoin
®denepaniy He MOTYT CJIYKUTb OCHOBAHMEM [JISI UX
OrpaHUYeHus.

8. Cymam 1ipu pacCMOTpeHUM Jiesl BCcerja cieyeT
000CHOBBIBATh HEOOXOAMMOCTh OTPAaHMYEHMS TIPaB U
CBO0OO/I UeioBeKa UCXO/s M3 YCTAHOBJIEHHbIX
dakTruecknx o6¢TosITeNbCTB. O6paTUTh BHUMAHME
CYIOB Ha TO, YTO OrpaHMYEHMe IIPaB ¥ CBOOOS,
yeJI0BeKa JOMYCKAeTCs JIMIIb B TOM CIyuae, ecin
MMEIOTCSI OTHOCUMbIE U IOCTaTOUHbIe OCHOBAHMS JIJIs






TaKOTO OrpaHMUeHMs], a TaKXKe ec/i COOI0IaeTcst
6aylaHC MeXIy 3aKOHHBIMM MHTepecamMu JIniia, mpasa

¥ CBOOO/IbI KOTOPOTO OTPAHMYMBAIOTCS, U
3aKOHHBIMM MHTEpecaMy MHbBIX JIUII, TOCYIapCTBa,
ob1ecTBa.

Hanpumep, ynoBineTBopeHye Cyg0M X04aTainCcTBa
IOJDKHMKA 00 OTCpOUKe UCTIOTHEeHUS CyLeOHOoro
MOCTAaHOBJIEHMS 110 TPAKIAHCKOMY JleJly Ha
HeIpOJ,0/DKUTEJIbHBIN [IepUoJ, BpeEMEeHU He BCceraa
CBUZETEbCTBYET O HaPYLIeHUM MPaBa B3bICKATEIS
Ha MCTI0JIHeHMe Cy1eOHOro OCTaHOBIEHUS B
pa3yMHbIli CPOK, TapaHTUPYEMOr0 IyHKTOM 1 cTaTbu
6 KouBeHun.

OrpaHuyeHue NpoueccyaybHbIX IpaB, HAIpUMep
yaasieHue Juiia U3 3aj1a CyoeoHOoro 3aceqaHmusi,
JIOIyCKaeTcs MocJie TOro, Kak 3TOMY JINILY
pa3bsICHEHBI IIPAaBOBbIE MTOCIEICTBUS TAKOTO
orpaHnuyeHus (MyHKT 1 ctatby 6 KOHBeHIIUM B
tonkoBaHuM EBpornerickoro Cyza).

YcTaHOBIEHHBIE CYIOM OOCTOSITENBCTBA,
CBUETEJIbCTBYIONIVE O HEOOXOOMMOCTH
OTrpaHMYeHMsI TIpaB U CBOOO/T UuesioBeKa, MoJjIesKaT
OTPasKEHMIO B CYAEOHBIX aKTaX.

9. B cOOTBETCTBUM C 06H_[€HpI/I3HaHHbIMI/I
IIPUHLOUIIAMU M HOpMaMM MeXOYHapPOJAHOIO IIpaBa,






MOoJoKeHUIMU ctaTteit 1, 34 KoHBeHIIUM B
To/siIkoBaHUM EBpormneiickoro Cyza ¢ 1esbio

BOCCTAHOBJIEHMSI HAPYIIIEHHBIX ITPaB 1 CBOOOS,
yejioBeKa Cyly Heo6XxoIMO YCTaHOBUTb HaIMume
(daxTa HapylIeHMsI ITUX MPaB ¥ CBOOO, OTpa3uB
yKa3aHHOe 00CTOSTENIbCTBO B CyI€0HOM aKTe.
[IpuuyMHeHHbIE TAKUM HapYIlIeHMEM MaTepUaabHbIi
yiiep6 u (M11) MOPaTbHbIN BpeI IMOIJIeskaT
BO3MeELIEHNIO B YCTAHOBJIEHHOM 3aKOHOM MOPSIAKe.

[Ipu onipenenieHnM pazmepa JeHesKHO KOMITeHC Al
MOpaabHOTO Bpefa Cybl MOT'YT IPMHMMATh BO
BHMMaHMe pazMep CIIpaBeiiiBOyi KOMIIeHCal Uy B
YacTy B3bICKaHMS MOPaJbHOTO BpeJa,
npucyxugaemoit Esponerickum Cygom 3a
aHAJIOTMYHOe HapylleHue.

O6paTuTh BHMMAaHME Cy/IOB HA TO, YTO OTMeHa
(M3MeHeHMe) CyIeOHOr0 aKTa, TPM BhIHECEHUN
KOTOPOTO ObUIO AOMYIIeHO HapyIlleHe MOo0KeHU
KonseHuuu mnu ITpOTOKOJIOB K HEM, UCXOOS U3
00CTOSTENLCTB JIeia, caMa 1o cebe MOKeT SIBJISThCS
JIOCTATOYHOJ IJIS1 BOCCTAHOBJIEHMS HapYIIeHHbIX
IpaB 1 cBOOOM, 1 6€3 TeHeKHO KOMITeHCAIM
MOpaJIbHOTO Bpea. Harmpumep, oTMeHa perieHus
cyzna, IPUHSITOrO I10 pe3y/IbTaTaM CyAeOHOro
pa3dupaTesbCTBa, KOTOPOE ObIJIO IIPOBEIEHO B
3aKpbITOM CyZeOHOM 3aceaHNy B HapyLIeHue






nonoxkeHnit cratby 10 I'TIK PO nnu cratbu 241 VIIK
P®, u paccmoTpeHue fea CyA0M aneuIsiiiMOHHON
MHCTaHIIMM B OTKPBITOM Cyae6HOM 3aceTaHuy OyayT
CBUJIETE/IbCTBOBATh O BOCCTAHOBJIEHMM TIpaBa
CTOPOHBI Ha MTyOAMYHOE CyneOHoe pa3dbupaTeabCTBO.

10. CornacHO MOJIOKeHMSIM 4acTy 2 ctaTbu 17
Koncturynum Poccniickoit @enepaliivi OCHOBHBIE
MpaBa ¥ CBOOOAbI UeJI0BEKA HEOTUYKAAe MbI U
MpUHAIJIEXaT KaKIOMY OT pokaeHusi. BMecTte ¢ Tem
JIUII0 BIIpaBe OTKa3aTbhCsl OT peann3aliy CBOUX IPaB
1 cBOOO/I, B TOM YMCJIe ITPaB, HOCSIIUX
MPOLeCCYa/IbHbIN XapakTep. I[Ipy 3TOM Takoi OTKa3
JIOJ/DKEeH OBITh BCETIa SBHO BhIPasKeHHBIM,
JI0OpPOBOJIBHBIM U He JT0/DKEH POTUBOPEUNUTH
3aKOHOaTenbCTBY Poccuiickoit @epepannn,
001IenpU3HAHHBIM IIPUHIMIIAM ¥ HOpMaM
MeXIYHapOAHOTO MpaBa Y MeKIyHapOIHbIM
morosopam Poccuiickoin @egepanyn.

BoseusbsaBaeHne 1niia, CBI3aHHOE C 0TKa30M OT
peanu3anyy CBOUX IPaB U CBOOOI, MOKET ObITh
OTpa’keHO B €ro MMCbMEHHOM 3asIBJIEHUH,
MIPOTOKOJIe, MHBIX JOKYMEHTaX, MMEIOIIMXCS B
MaTepuaax /ejia ¥ SBHO CBUAETETbCTBYIOUIUX O
TaKOM OTKase.

Kak cienmyeT 13 mosoxkeHuin MyHKTa 2 yactu 1 cratben






389.12 VIIK P® u nnyHkTa 1 cratbu 6 KOHBEeHIIMM B
TosikoBaHUM EBpomneiickoro Cyna, cyrx,

areJISIMOHHON MHCTAHIIMY He BIIpaBe
paccMaTpuBaTh YTOJOBHOE JIeJI0 6e3 yuacTus JIula,
OCY’KIE€HHOTO K JIMIIEHUIO CBOOOIBI, €CJIN TOJBKO
yKa3aHHOe JINI[O IBHO He BBIPAa3UT CBOE KejlaHue He
MIPUCYTCTBOBATD IIPU PACCMOTPEHUM aNeJUISIIMOHHO
5Kaj100bl (TIpeicTaBIeHMsI).

O HanMumMu BOJIEU3BSIBIEHUS JIUIIA, CBI3aHHOTO C
OTKa30M OT peaju3aluy CBOUX MpaB U cBOOO/I,
MOYKET CBUIeTeTbCTBOBATD O6e3/1eiiCTBME TAKOTO
JIA1A, eCJIV 3TO MPeLyCMOTPEHO 3aKOHOM (Harpumep,
B CJlyyae, yKa3aHHOM B a63arie BOCbMOM CTaTby 222
[TIK PD®).

11. O6paTUTh BHMMAaHMeE CYIOB Ha TO, UTO pellleHus,
nevicTBusi (6e3meiicTBIEe) OPraHOB roCyJapCTBEHHO
BJIaCTU, OPTaHOB MECTHOTO CaMOYTIpaBJIeHNS,
JOKHOCTHBIX JINII, B TOM UMCJIe JO3HaBaTes,
ciemoBaTesisi, pPyKOBOAUTENS C/IeACTBEHHOTO OpraHa
U TIPOKYpOPpa, TOCyAapCTBEHHOTO WU
MYHUIIMITAIBHOTO CTY3KaIIero, JOKHbI
COOTBETCTBOBATb HE TOJIbKO 3aKOHO/IATE/IbCTBY
Poccuiickoit @emepanini, HO ¥ OOILEIIPU3HAHHBIM
MPUHIIMIIAM M HOpMaM MeXAYHapOJHOro IMpasa,
MeXIYHapOIHbIM JOTOBOpam Poccuiickoi
Oenepanyy, Braouas KoHBeHIMIO U [IpOTOKOJIBI K






Heli B TonkoBauuu EBponeiickoro Cyna (4acth 4
cratby 15 KoHncturyuun Poccuiickoit @enepaiiyin,

yacTb 2 cratby 1 myactb 4 cratby 11 I'TIK PO, yacTts
3 cratby 1 YIIK P®, vyacTp 2 cratbu 1.1 Komekca 06
aIMMHUCTPATUBHBIX ITPaBOHAPYILIeHUSIX Poccuiickoit
®enepauyn). Hanpumep, nokasateabCTBa 10 ey
SIBJISIIOTCS HEAOIMYCTUMBIMMU KaK B C/yyae Ux
MOJTyYeHUS B HapyIIeHMe TTOJI0XKEeHUN
MpOLeCCYaIbHOTO 3aKOHOaaTeabCTBA Poccuiickon
depepauyiy, Tak U B C/iydae UX MOJTyYEHUS C
HapyureHueM KouBeH1iun uian IIpOTOKOJIOB K HEll B
TosikoBaHMM EBpomnerickoro Cyna.

12. IMonoxxeuust KouseHuuu u [IpOTOKOJIOB K Heil B
cuny myHkTa 1 ctatbu 31 BeHCKOV KOHBEHIIMM
MoJJieXkaT CUCTEMHOMY TOJIKOBaHMIO. IToaToMy
HeoOXOAMMOCTh COOJTIOIEHMSI PA3YMHBIX CPOKOB
CyIOTIPOU3BOCTBA HE MOXET OIPaBAbIBATh
OrpaHMYeHMe UHBIX MIPaB, IPeyCMOTPEHHBIX B
craTtbe 6 KoHBeHIIMM (Hallpumep, MpaBa Ha
TMpolieccyajibHOe paBeHCTBO CTOPOH B CyAeOHOM
Trpoliecce; MpaBa 0OBMHSIEMOTO 3aaTh BOIIPOC
MOKa3bIBAKIIEMY ITPOTUB HETO CBUETeN0). [IosTomy
CyZ, He IO/DKeH MO/, PeJIorOM COOJTI0IeHS
Pa3yMHBIX CPOKOB CyOIPOU3BOLACTBA OTKA3bIBaTh B
MCCIeI0BaHUM JO0Ka3aTeIbCTB, HEOOXOIMMBIX JJIsI
TTOJTHOTO ¥ 0OBEKTUBHOTO pa3pellleHus Jesia, a TaKKe
IJ1s1 06ecrieueHus MPOIeCCyaTbHOTO paBEeHCTBA






CTOPOH.

13. B cuny cratbeyu 1 KOHBEHIIMM B TOJTKOBAHUMA
Esponeiickoro Cynma rocyapcTBo B JIMLie CBOUX
OpraHoB 00s513aHO COBepIIATh AeCTBHUS,
HeobxoauMbIe 151 9¢GdeKTUBHOM 3alIUThI TPAB U
CBOOOJ, NI, HAXOSIIIUXCS O] ero I0PUCIUKIIUEI.
Hanpumep, ecnu npu paccMOTpeHuUM Jesa 06
YCTaHOBJIEHUY OTILIOBCTBA OYyZeT BbIsIBJIeHA
HeO0CTAaTOYHAs SICHOCTb WM HEeIOJIHOTA
reHeTUYeCcKOoi IKCIepTusbl, To sl 3 heKTUBHOIM
3allMTHI IpaB pebeHKa Cyay CiefyeT B COOTBETCTBUU
co cratbeli 87 [TIK PO Ha3HAUUTD OOMOJTHUTENIbHYIO
3KCIIepPTU3Yy.

n_n

CornacHO IOJIOKEeHMSIM MOAITYHKTA "C" ITyHKTa 3
cratby 6 KoHBeHIIMM B TOJKOBaHUM EBpoIieiickoro
Cyna o6BUHSIEMbIN MMeeT MpaBo 3hdeKTUBHO
3alUIIATh Ce6S TMUHO WM Yepes IOCPeiCTBO
BBIOPAHHOTO MM CaMMM 3amuTHUKA. Cygam mepBoii,
arnesIsIIMOHHOM, KaCCalMMOHHOM MJIM Hag30PHOM
MHCTAaHIMM He0OXOAMMO MCUePIThIBAIOIIMM 00pa3om
pa3bICHSITh COAEepKaHMe 3TOro IPaBa, a TAKKe B
COOTBETCTBUM C 3aKOHOIATeJIbCTBOM Poccuitckoi
denmepanyy o6ecreunBaTh €ro peajansannio.

14. TTono>keHnust myHKTa 4 craTtbyu 5 KoHBeHIMM B
tonkoBaHuM EBpornerickoro Cyna npegycMaTpuBaioT






IIpaBO JIMIla Ha 6e3oTIaraTe/ibHOE pacCMOTpeHune
CyaOM BOITpOCa O IMpaBOMEPHOCTH €TI0 3aK/II0UEeHIS

IO/, CTPaKy M Ha He3aMeIJIUTeIbHOe OCBOOOXKIeHe,
eC/IM 3aK/II0UYeHMe O/ CTPaKy IIPMU3HAHO CYIOM
HEe3aKOHHBIM 1 He0OOOCHOBAHHBIM. B CBSI3M ¢ 3TUM
CyZaM Iocjie TOCTYIIIeHYS JKaI00bl U (VIIH)
MpeiCTaBIeHNS Ha ITOCTAHOBJIEHMEe 00 U36paHuy B
KavyecTBe Mepbl IpecevueHusl 3aKII0UeHMs IO,
CTpaky (0 IMPOJIEHUM CPOKA COAEpPsKaHMS O],
CTpaskeit) He0O6XOAMMO He3aMeIIUTeIbHO
HaImpaBJISITh COOTBETCTBYIOIIE MaTepUaIbl IJIsI
areJUISIIMOHHOro paccMoTpenusi. Cygam
anesISIMOHHOM MHCTAHLMN HaAIeKUT
paccMaTpuBaTh YKa3aHHbIe Kajmo0y 1 (Win)
MpeCcTaB/IeHNe He M03JHee CPOKa, OIpeieIeHHOIO B
yactu 11 cratbu 108 VIIK P®.

15. TIpuHIMNO npe3yMNLuM HEBUHOBHOCTH,
peayCMOTPEHHbIN MOJI0KeHUsIMY yacTtu 1 ctatbeu 49
Konctutynum Poccniickoit @enepanym, ctaTtby 14
VIIK P®, myHKTa 2 ctaTby 6 KOHBEHLIVN, SIBISIETCS
OIHMM U3 acIIeKTOB CITPaBeIJIMBOTO CyIe0HOTO
pa3bupaTesbCTBa IO YTOJIOBHOMY feny. [losToMy B
CyIleOHOM aKkTe He TOJIKHbBI MCII0/Ib30BaThCSI
bopmynupoBku, U3 comepsKaHMsI KOTOPBIX CI€I0BAIO0
ObI, UTO TO WJIM MHOE JINIIO COBEPILNIIO
MpecTyIvieHne, TOTAa KaK B OTHOILLIEHU M YKa3aHHOTO
JINIA OTCYTCTBYET BCTYNMBIIUI B 3aKOHHYIO CUITY






OOBMHUTEILHBIN IMpUTOBOP MJIN ITIOCTAaHOBJIEHME O
IIpekpameHn YroJiIOBHOI'O aeJjia 1o

HEPeabWIUTUPYIOLIEMY OCHOBAHUIO.

16. icxons 13 1oJIOKeHMii MyHKTa 1 cTaThy 6
KonseHnuuu B TonkoBanuu Esporeiickoro Cyma
JUIIeHHOe CBOOO/IbI IO BIIpaBe Y4aCTBOBATD B
cyneOHOM pa3bupaTesbCTBe M0 TPaXKIaHCKOMY JIelTy.

17. B cOOTBETCTBUM C ITOJIOXKEHUSIMU CTATbu 46
KoHBeH1IMM, UCTOIKOBAHHBIMU C YYETOM
Pexomenpauynu Komurera muauctpoB CoseTta
Espomnbr N R (2000) 2 ot 19 gauBaps 2000 roga "Tlo
TepecMOTPY JieJ1 U BO30OHOBJIEHUIO IIPOU3BOACTBA 10
ey Ha BHYTPUTOCYIapCTBEHHOM YPOBHE B CBSI3U C
pewenussMu EBpornerickoro Cyza o nmpaBam
yenoBeka" (manee - PekoMeHAalus o mepecMoTpe),
OCHOBAHMEM [IJIs IepecMOTpa CyAeOHOro akTa BBUIY
HOBBIX 0OCTOSITE/IBCTB SIBJISIETCSI HE BCSIKOE
ycraHoBieHHOe EBpornelickum Cygom HapylleHue
Poccuiickoit @epepaiyeii rmosoxkeHuin KouHseHIUn
unu IIpOTOKOJIOB K Heil.

B cBsI13U € 3TUM Pa3bACHUTDL CydaM, 4TO Cy,]lG6HbII71
dKT MOOJIEXKUT MMepeCMOTPY B TOM C/iydae, eC/In
3asBUTEJIb ITPOAOJ/IKAET MCIIbIThIBATD
He6JIaI‘OHpI/[$ITHbIe ImocjedCTBVMSI TAKOT'O aKTa
(Hanpnmep, eCJIM JIM 0 MpoaoJKaeT HaXOOAUTbCA MO






CTpaxkeit B HapyllleHMe TooskeHnit KoHBeHIMM) 1
BbITIJIAUE€HHAsI 3asIBUTEJTIO CIIpaBeIMBast

KOMITeH cauus, npucyxzneHHas Esponerickum Cygom
BO McnoyiHeHne ctaTby 41 KoHBeHIMM, TMO0 MHbIE
CpeJCTBa, He CBSI3aHHbIe C [IepeCcMOTPOM, He
obecreynBalOT BOCCTAHOBJIEHNE HAPYILIEHHBIX MPaB
¥ CBOOO/I,.

OnHOBpeMeHHO yCcTaHOBIeHHOe EBporieiickum
Cymom HapylleHye TT03BOJISIeT IMPUIATU XOTs ObI K
OTHOMY M3 CJIEIYIOIIVX BbIBOJIOB:

0 TOM, UTO pelleHue cya npoTuBopeunt KoHBeHIMn
IO CYIIeCTBY (HarpuMep, OCTaHOBIeHME 00
aJIMMHUCTPATVBHOM BBIABOPEHMM JINIIA 3a ITPeLesibl
Poccuiickoit @epepaunm, IpUHITO, KAK YCTAHOBIEHO
EBporneiickum Cynom, B HapyllleHue CTaTby 8
KouBenuun);

0 TOM, UTO OMYyIleHHOe HapyluleHe KoHBeHUuM uimn
[TpOTOKO/IOB K HEl, HOCSAIIEe TIPOIeCCYaIbHbBIN
XapakTep, CTaBUT MOJ, COMHEeHMe pe3ybTaThl
paccMOTpeHus Oeia (Hampumep, OTKas Cyza B
yIOBJIETBOPEHUY XOAATAICTBA O BbI30BE B CyieOHOe
3aceJaHue CBUAETeIS, I0OKa3aHMsI KOTOPOIo MOTJIN
MMeTb penlarinee 3HaUeHue 11 fgeia (CTaThs 6
KonBeHLun).

[Tpu paccMoTpeHMH CyIOM BOTIPOCa O






HEO6XOJII/IMOCTI/I rnepecmoTpa Cy,]le6HOI‘0 dKTa
YUUTBIBAETCA IIPUUYNMHHO-CJIEACTBEHHAA CBSI3b MEXOY

ycTaHOB/IeHHbIM EBporneiickum Cyzom HapylieHuem
KonBeHuyuu miu [IpoTOKOMOB K Helt U
He6JIaronpUsITHBIMU MTOCTIEeICTBUSIMY, KOTOPbIe
IIPOOJIKAeT UCIIbITHIBATD 3aIBUTEIb.

18. CoryiacHO MoIOKeHUSIM 4acTu 1 1 MyHKTa 4 4acTu
4 cratbu 392 I'TIK P® B CBSI3U € YCTAaHOBJIEHHBIM
EBporneiickum Cyznom HapylieHueM I10JIOKeHU M
KouBeHumy min I[IpOTOKOJIOB K HElt MOTYT ObITh
IepecMOTpPeHbI Kak pellleHue Cyna, Tak U MHbIe
cyzneOHble TOCTAaHOBJIEHUSI.

19. Cpoxk gj1st obparteHus JUIia B Cy/I, C 1[eJIbI0
repecMoTpa BCTYNMBIIETO B 3aKOHHYIO CUTY
CyneOHOro aKkTa B CBSI3U C YCTAHOBJIEHHBIM
EBporneiickum Cyzom HapyuieHueM KoHBeHIIMY Uin
[TpOTOKOMOB K HEl CelyeT UCUUCISATD CO THS,
CIeIyIOIIEro 3a JHeM, KOrja IOoCTaHOBJIEHMe
EBpornerickoro Cyza cTaso OKOHYATEIbHbIM COTJIACHO
MOJIOKeHUSIM cTaTteit 28, 42 u 44 KOHBeHLIMN.

[Tporny1eHHbIN 110 YBAXKUTEIbHOM MIPUUYMHE
penycMOTpeHHbIN ctaTbeit 394 [TIK PO
TPeXMeCSIUHbIN CPOK IJIS I0AA4YM 3aIBJIEHUS O
repecMoTpe IMOJJIEXUT BOCCTAHOBJIEHUIO (HarpuMep,
BCJIE[CTBYE HECBOEBPEMEHHOTO IMOJIyYeHUS






3asgBUTEJIEM UJIU ero MpeJCcTaBUTe/eM TeKCTa
nocraHosysieHus EBporerickoro Cyzma).

20. U3 nonoskeHnuii ctatbu 1 ®emepasbHOro 3aKOHA O
patuduKauym, UCTOJIKOBAHHBIX C Y4€TOM CTaTbhy 46
KonBeH1IMH, cliegyeT, UTO IpyU IepecmMoTpe
CyIeOHOTO aKTa, B CBSI3U C IIPUHSITMEM KOTOPOTO
3asiBUTeJIb 006paTuics B EBponeiickuit Cyn, cyny
HEeOOXOAMMO YUUTHIBATH ITPABOBBIE MTO3UIUA
EBpomnerickoro Cyzna, U3/I0)KEHHbIE B
COOTBETCTBYIOIIEM ITOCTAHOBJIIEHUN, U
ycTaHoBJeHHble CynoM HapyuieHnsi KoHBeHIIMM M
[TpOoTOKO/IOB K HeIA.

21. B cyuae ycraHossieHus Esporneiickum Cyzom
HapylleHs poLecCcyaJbHbIX MIPaB JNUL], KaK
Y4aCTBOBABIIMX B Jiejie, TaK U He IPUBJIEYEHHBIX K
Y4acTHIO B Jiejie, OJHAKO IMO4JIeXaBIInNX
MpUBJIeYEHUIO, CY[I TIPU TIepecMOTpe CyAeO6HOTO aKTa,
YCTPaHUB, €CJIM 3TO BO3MOYXKHO UCXOIS U3
00CTOSITENBCTB Aesa, HapylleHus: KOHBeHIIMM Win
[TpOTOKO/IOB K Helt, MOXKET BbIHECTU aHAJIOTUYHbBIN
paHee IMPUHSITOMY CyIeOHbIii aKT (CTAThs 46
KoHBeH1IMM, MCTOJKOBAHHAS C YUETOM
PexomMeHpaanum o mepecMoTpe).

22. Ecnu pemeHne cyna 6bI10 MCIIOJIHEHO HA MOMEHT,
KOTJa CTaJI0 OKOHYATE/IbHbIM IIOCTAaHOBJIEHNE






EBpOHQVICKOI‘O Cy,ua, B KOTOPOM YCTAaHOBJIEHO, UTO
IIpu IPpMHATUN 3TOI'O pelIeHNs1 ObLIU HapylII€HbI

nosioxkeHus1 KouseHuu min IIpoToOKOJIOB K Heil, TO
OTMeHa TaKoTo pelleHus 10 HOBOMY 00CTOSITeNTbCTBY
B CBSI3M C YKa3aHHBIM IIOCTaHOBJIEHEM
Esponerickoro Cyna npeBanupyeTt Haj, IPUHLIUIIOM
IIPaBOBOI1 OTpeneneHHOCTH (CTaThs 46 KOHBeHIMN,
MUCTOJIKOBaHHAs ¢ yueToM PekomeHnpanuu o
repecMoTpe). B ciriyyae oTMeHbI pelieHus Cya,
IIPUBEIeHHOI'0 B UCIIOJIHeHMe, Y IIPUHATUS [10CIIe
HOBOTO pacCMOTpeHMS Jiefia peneHus cya ob oTkase
B MICKE TIOJTHOCTBIO WJIM B YaCTY MO0 OTIpeiesieHus O
rpexpalieHuy Mpou3BO/ICTBA 10 Aey U 06
oCTaBJIeHUY 3asiBJieHNs 6e3 pacCMOTPeHMSI
IIPOU3BOLAUTCS IIOBOPOT UCIIOJITHEHMS pelleHus Cyaa,
3a UCKJIIOYEHNEM C/TyvyaeB, yKa3aHHbIX B CTaTbe 445
[TIK PO.

23. [Ipu obpaleHny 3asiBUTENIS C ICKOM O
BO3MelleHNY Bpeia B CBSI3U C YCTaHOBJIEHHbIM
EBpomnerickum Cygom HapylieHMeM I0JI0KeHU
KonseHuuu miu [IpoTOKOIOB K Hell cygam
HEeOOXOAMMO YUUTHIBATH OCHOBAHMUS IIPUCYKIEHHO
eMy CIIpaBejI1BOl KOMIIeHCAlMU BO UCIIOJTHEHNE
cratbu 41 Kousenuuu. Hanmpumep, He MOKeT ObITh
YA 0OBJIETBOPEH UCK 3asiBUTENIS O JeHEXKHOI
KOMITeHCaluy MOPaJIbHOTO Bpeia, IPUYMHEHHOTO B
pe3ysbTaTe 6ecueI0BeUHOro obpalleHuns,






IIPOTUBOpEYAlIero ITOJIOXEHMAM CTaTb 3
KoHBeHLIMM 1 MMEBILIero MeCTO B OHpGI[EJ'IEHHbIVI

nepuon, ecnu Esporneiickum CyioM MO 3TUM Ke
OCHOBAHMSIM Y>Ke OblJIa MPUCYKIeHA KOMITEHCAIINST
YKa3aHHOTO BpeJa.

BMmecTe ¢ TeM He OITyCKaeTCsl OTKa3 B

YO 0BJIETBOPEHUM UCKA 3aIBUTEJIS O LEeHEKHON
KOMITeHCaluM MOPaJIbHOTO Bpeia UCKITIOUUTETBbHO B
CBSI3Y C TeM 0OCTOSITEJIbCTBOM, UTO EBpoIeiickum
CyzoM He 6bUIO TPUCYXKIEHO 3asIBUTEITIO
BO3MellleH)e TaKOro Bpena, ecyivt ToAbKo Cyn He
cyes1, 9YTO (pakT yCTaHOBJIEHHOTO M HapyIIeHUs
Kousentuy miv [TpoTOK0JIOB K Helt caM I10 cebe
SIBJISIETCSI JOCTATOUYHBIM [IJIs1 KOMII€HCALIUU
MOPaJIbHOTO Bpeza.

24. Espornericknii Cyn ipy paCCMOTpPeHUH Jiesl He
YCTaHaBJ/IMBaeT BUHOBHOCTb KOHKPETHBIX JIUI] B
COBepIeHNM eiicTBuit (be3meiicTBUM),
nporusBopevamux KouseHuuy mim IIpoTokosiam K
Hel. B cBSI3M € 3TUM IIpU pacCMOTPEHUN perpecCHbIX
TpeboBaHMIT HA OCHOBaHMM ITyHKTA 3.1 ctatby 1081
'K P® cyny He06X0IMMO YCTAaHOBUTb Ha/IMUMe BUHBI
COOTBETCTBYIOIIUX JINLL, €C/IY TOJIbKO 3aKOHOM He
IpenycMaTpuBaeTCs BO3MellleHue Bpea Ipu
OTCYTCTBUM BUHBI (MYHKT 2 cTaTthy 1064 I'K PO).






25.C I1€JIbIO O3HAKOMJIEHMS C TEKCTAMMU
IIOCTaHOBJIEHUN Ha PYCCKOM £3bIKE, IPUHATBIX

EBporneiickum Cyznom Kak B OTHOLIEHUM POCcuiickoi
@enepanyy, Tak U B OTHOUIEHUM UHBIX TOCYAAPCTB -
y4acTHMKOB KOHBeHIMM, peKOMEeHA0BaTh CylaM
UCII0JIb30BaTh B TOM UM CJIe CIIPABOYHYIO CUCTEMY
"MeskayHapoIHOe IMpaBo”, pa3paboTaHHYIO
BepxoHbiM Cygom Poccuiickoit @epgepatyn u
YCTaHOBJIEHHYIO B BEIOMCTBEHHOM KOHTYype€
T'ocynapcTBeHHO aBTOMAaTU3MPOBAHHO CUCTEMBI
"[IpaBocyaue”, a TakKke IOMCKOBYIO CUCTEMY
EBpomnertickoro Cyga HUDOC:
http://hudoc.echr.coe.int/sites/eng.

[Tpencenatens BepxosHoro Cyaa
Poccuiickoit ®emepaninn
B.M.JIEBEJJEB

U.o. cexkperaps [Inenyma,
cynbs BepxosHoro Cyza
Poccuiickoin @epgepauyuu
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