MNEHYM BEPXOBHOIO CYJIA POCCUACKOM OEQEPALIMK

[TOCTAHOBJIEHUE
ot 27 noHg 2013 r. N 21

O [TPUMEHEHNUA
CYIAMM OBILIEN IOPUCAMKIIVM KOHBEHLIVIM O 3AIIWTE ITPAB
YEJIOBEKA
1 OCHOBHBIX CBOBO/I, OT 4 HOSBPA 1950 'OJA 11 ITPOTOKOJIOB K
HEU

CoryiacHO MPUHLUITY CYOCUAMAPHOCTH, SIBISIOIEMYCSI OMHUM 13 OCHOBHBIX
MpUHLUIIOB AesTenbHOCTU EBporneiickoro Cyza 1o mpaBam 4ejioBeka,
3alIyTa MpaB ¥ cBOOO/, UeIoBeKa, IpeIyCMOTPeHHbIX KoHBeHIIMel 0
3alIyTe MpaB YyeIoBeKa M OCHOBHBIX CBO6O, OT 4 HOs16pst 1950 roma u
[Iporokonamu K Heli (manee - KoHBeHI1IMS U IIPOTOKOJIBI K HE),
BO3J1araeTcsl Ipexe BCero Ha OpraHbl rOCyJapCcTBa, B TOM YMCjie Ha CyAbl.

B 1enisax obecrieueHus eAMHOOOPA3HOTO IPUMeEHEHMS CyiaMu 0011eit
opucaukiyy KouBeHum u patuduiimpoBaHHbIX Poccuiickoii ®epepariueii
[TpoTokonos Kk Heli [Inenym BepxosHoro Cyna Poccuiickoit @enepannu,
PYKOBOZCTBYACH cTaThelt 126 Koncturyuyn Poccuiickoit @enepanun,
cratbsiMu 9 u 14 ®emepasbHOTO KOHCTUTYIIMOHHOTO 3aKOHA OT 7 dheBpasist
2011 roma N 1-®K3 "O cygax obiieit opucaukiimmu B Poccuiickoit
@epepauyn’, IOCTAHOBJSET JATh CyAaM CIeAyIOlIe Pa3bICHEHUS

1. KouBeH1us 1 [IpOTOKOJIBI K Helt SIBASIOTCS MeKIyHapOAHbIMU
nmoroBopamu Poccuiickoit ®epepanyu, u pu UX MpUMeHEeHUM CyAaM 0011eit
IOPUCOUKINY ([ajiee - CyIbl) HEOOXOAMMO YUUTHIBATh PA3bSICHEHMS,
comepxkaniuecs B moctaHoBiaennn [ienyma BepxosHoro Cyna Poccuiickon
®enmepanyu oT 31 okTs16ps 1995 roma N 8 "O HEKOTOPBIX BOIIPOCax
npuMeHeHust cygamu Koncturtynuu Poccuiickoit @epepaiiuy npu
OCYIIIeCTBJI€HUM MTPaBOCyAus ", a TaKKe B OCTaHOBIeHMM [TneHyma
BepxosHoro Cyaa Poccuiickoit ®enepanyy ot 10 okts6pst 2003 roma N 5 "0
MIpMMEHEeHUM CyIaMM 00IIei I0PUCAUKIINY OOIIenpU3HAHHBIX ITPUHIUIIOB
¥ HOPM MEXIYHapOIHOI0 MpaBa U MeXAYHapOIHbIX JOTOBOPOB
Poccuiickoit ®emepanyn’”.

2. Kak cnemyeT u3 1oJioskeHuit cratby 46 KoHBeHIIMM, CTaThby 1
denepanbHOro 3akoHa oT 30 mapTa 1998 roma N 54-®d3 "O patudukaumn



KoHBeH1IMM 0 3am1uTe MpaB uejioBeKa M OCHOBHBIX cBOOO 11 [IPOTOKOJIOB K
Helt" (manee - @emepanbHbIi 3aKOH O paTUdMKAIMK), TPaBOBbIe MMO3ULIUNU
EBpormerickoro Cyzma mo nmpaBam yesoBeka (gajnee - Esponeiickuii Cyz, Cyn),
KOTOpbI€e COZlep>XaTcsl B OKOHUATEIbHBIX MOCTaHOBNIeHMSIX Cyia, MPUHSTHIX
B oTHOWeHUM Poccuiickoii ®emepariu, IBASIOTCS 00513aTETbHBIMMU JIJISI

CY[IOB.

C menbio 3¢pdHeKTMBHOM 3aIIMUTHI ITPaB ¥ CBOOOJ, UeIOBEKA CyIaMm
YVUMUTHIBAIOTCS ITpaBoBbIe Mmo3uiiuy EBporeiickoro Cyza, U30skeHHbIE B
CTaBIIMX OKOHYATEIbHBIMM IIOCTAHOBJIEHUSIX, KOTOPbIE IIPUHSITHI B
OTHOIIIEHUM IPYTUX FOCYIApCTB - yuacTHUKOB KouBeHym. [Tpu sTom
IIpaBOBas MO3UIIMS YUUTHIBAETCS CYIOM, €CJIM 00CTOSITEIbCTBA
paccMaTpMBaeMOro MM Jielia SIBJSIOTCS aHaIOTMYHBIMM 00CTOSITeIbCTBAM,
CTaBIIMM IIpeAMETOM aHa/ln3a 1 BbiBOA0B EBpormeiickoro Cya.

3. I[IpaBoBbie mo3utiuyu EBponerickoro Cyga yIYMTHIBAIOTCS MIPpU IIPUMeHEeHUN
3aKOHOAaTenbCcTBa Poccniickoilt @enepaunu. B yacTHOCTH, coaepskaHne
IIpaB 1 CBOOO/I, MpeIyCMOTPEHHBIX 3aKOHOIaTeIbCTBOM Poccuiickoit
demepaiviy, JOKHO OTIPEENSAThCS C YYeTOM COJlepsKaHUs aHAIOTUYHBIX
rpaB 1 cB0OO, pacKkpbiBaeMoro EBpomneiickum Cyqom mpy mpuMeHeHU
KonBeHuyu 1 [IpOTOKOJIOB K HEA.

O6paTuTh BHMMaHMeE CyIOB Ha TO, YTO 3aKOHOIATENIbCTBO Poccuiickoit
depepaly MOKeT MpeIycMaTpuBaTh 60siee BLICOKMIT YPOBEHD 3aIIUThI
1paB 1 CBOOO[ YejloBeKa B CpaBHEHUM CO CTAaHAApTaMM, FapaHTUPYeMbIMMU
Konsenuueii u [IpoTrokonamu K Heli B ToakoBaHuu Cyna. B Takux ciryvyasix
cyoam, pyKOBOACTBYSICh cTaThei 53 KoHBeHIIMM, HEOOXO0AMMO ITPUMEHSTh
MOJIOKeHMSI, COoMeprKalImecs B 3aKOHOAaTe/IbCTBe Poccuiickoin @egepaiinn.

4. Bo usbekaHue HapylIeHus IIpaB 1 CBOOOI 4eI0BeKa, B TOM UMCIIe
HeoOOCHOBAHHOT'O X OTpaHMUYeHMsI, ITPaBOBbIe MO3ULIMK EBpormeiickoro
CyZia yYUTBIBAIOTCS IPU IPUMEHEHUM He TOJIbKO KOHBeHUMu 1
[IpOTOKO/IOB K Hel, HO U MHBIX MeXXIYHapPOAHbIX JOTOBOPOB Poccuitickoi
Q®emepauuy (MOAIYHKT "C" IIyHKTA 3 cTaTby 31 BeHCKOI KOHBEHIIUMA O
IpaBe MeXIyHAapOIHbBIX TOTOBOPOB OT 23 Mas 1969 ropa (manee - BeHckas

KOHBEHIIMS).

5. Kak cnemyet u3 nonoxkennuit KouBeH1imuu u [IpoTOKOJIOB K Helt B
tonkoBaHum EBporeiickoro Cyzna, 1o orpaHM4YeHMEM IIpaB M CBOOOS,
yejI0BeKa (BMeIIaTe/IbCTBOM B IIpaBa M CBOOOIbI UeJI0OBEKA) IIOHMMAIOTCS



N00bIe pelieHus, AeiicTBUS (6e3/1eiicTBME) OPraHOB IoCyIapCTBEHHOM
BJIACTU, OPTAHOB MECTHOTr'0 CaMOYIIpaB/IeHUs, JO/DKHOCTHBIX JINUII,
rOCYapCTBEHHBIX U MYHUIIUIIAJBHBIX CYKAIINX, & TAKXKE UHbIX JIUII,
BCJIe[ICTBME TIPUHATUS UM OCYLeCTBIEeHUS (HeOCYIeCTBIeHNsI) KOTOPBIX B
OTHOILEHUM JINLIA, 3asIBJISIIOIIETO O IIpeIiojgaraeMoM HapylleHUy ero npas
1 CBOOO/I, CO3MaHbI MPENSITCTBUS [IJIsI peaau3alMy ero rmpas 1 CBOOO,.
Harnpumep, nucxons us npaktuku Esporerickoro Cyza UCIOb30BaHNUe
n306paskeHNs TpakIaHMHA 6e3 ero coryiacus rmpeacTaBiseT co60i
OrpaHMYeHMe COOTBETCTBYIOIIMX ITPaB, rapaHTUpyeMbiX KOHBeHIIMeIA.

[Tpu aTom B cuity yactu 3 cratbu 55 Koncturyiuu Poccuiickoit
denepanyn, mosaoxkennii KoupeHium u IIpoTOKOIOB K Helt 11060€e
orpaHMYeHMe ITPaB U CBOOO], UeioBeKa JOIKHO ObITh OCHOBAHO Ha
dbenepasbHOM 3aKOHE; ITpec/eIoBaTh COIMAIbHO 3HAUMMYI0, 3aKOHHYIO
11eJb (Harpumep, obecrieyeHne o00IIecTBeHHOI 6e30MacHOCTH, 3aIIUTY
MOpaJiv, HpaBCTBEHHOCTH, ITPaB ¥ 3aKOHHBIX MHTEPECOB JIPYTUX JIAII);
SIBJISITHCST HEOOXOAVMBIM B IeMOKpPATUUECKOM 001IeCTBe
(TIpoTIOpLIMOHABHBIM TIPec/ieIyeMOoii COIIMATbHO 3HAUMMO, 3aKOHHO
Lenn).

HECO6IIIO,E[eHI/Ie OJHOTO N3 3TUX KPUTEPUEB OrpaHNMUYEHNA ITIpEeACTaBIAET
coboii HapylieHMe I1paB " CBO60}1 YeJI0OBEKa, KOTOpbIe IMMOOJIEXKAT Cy,]le6HOI71
3amuTe B YCTAHOBJIEHHOM 3aKOHOM ITOPSIAKE.

HexkoTopble npaBa 1 cBOOO/IbI UesIoBeKa, rapaHTupyeMbie KoHBeHIIMe 1
[TpoToko/MamMu K Heit, He MOTYT ObITh OrPaHMYEHbI HU MPU KAKUX YCITOBUSIX
(IpaBoO He MOABEPraThCs MbITKAM U IP.).

6. OCHOBaHMSI AJ1S1 OTPaHUYEHMS TIPaB M CBOOO YeJIoBeKa MOTYT
MpenycMaTpUBAThCS He TOMbKO ¢efiepaqbHbIM 3aKOHOM, HO U
MeXIYHapOIOHbIM J0TOBOpOM Poccuiickoii ®epepanu (Bpigava anuiia
MHOCTPAHHOMY I'OCYJapCTBY AJIS1 OCYLeCTBJIEHMS YTOJOBHOTO
rpec/iefoBaHMs BO UCIIOJTHEHVE COOTBETCTBYIOIIEr0 MeXAYHAaPOLHOTO
JIOrOBOpa U Ip.).

7. lenbto KouBeHunu u IIpoTOKOIOB K Heli SBISIIOTCS 3G deKTHMBHOE
MIpM3HAHME U 3alIMTa HapYIIeHHBIX IIPaB 1 CBOOO YeI0BeKa, II03TOMY
TMOJIOKEHWUS STUX MEXAYHAPOIHbIX JOTOBOPOB Poccuiickoit ®emepanyn He
MOTYT CITY>KUTbh OCHOBaHMEM JJIs1 UX OTpaHUYEHUSI.



8. Cymam mpu pacCMOTpPeHUM el Bcera cjielyeT 000CHOBBIBATD
He0OXOMMOCTb OTPaHMUEHMSI TIPaB ¥ CBOOO/ UesioBeKa UCXOIs U3
YCTAHOBJIEHHBIX (PaKTUUeCKUX 06CTOSITENBCTB. OOPAaTUTH BHMMAaHME CYIOB
Ha TO, YTO OrpaHMUYeHMe MPaB U CBOOO/, uesioBeKka JOMyCKaeTCs JUIIb B TOM
cilyyae, ec/iy MMEIOTCS OTHOCMMBIE M IOCTaTOUYHble OCHOBAHMS [IJIS1 TAKOTO
orpaHMYeHMs], a TaKKe ecsi cobJIoaeTcs basaHC MeKay 3aKOHHbIMMU
MHTepecaMu JIIIa, TpaBa 1 CBOO6OAbI KOTOPOTO OTPAHMUMBAIOTCS, U
3aKOHHBIMM MHTEPECAaMM MHBIX JIUI], TOCYapCTBa, OOIIECTBa.

Hampumep, ynoBiaeTBOpeHMe CyIOM X0aTaiCTBa JO/KHMKA 00 OTCPOUKe
VICTIOJTHEHUSI CYAeOHOT0 MOCTAaHOBIEHMS 10 IPAXKIAHCKOMY JIeTy Ha
HEIPOIO/DKUTEJIbHBIN ITePUOM, BpeMEHY He BCer/ia CBUIETEIbCTBYET O
HapylIeHM TpaBa B3bICKATeJIsI Ha MCIIOHEeHMe CyeOHOr0 ITOCTaHOBIEHMSI
B Pa3yMHbIi CPOK, rapaHTUPyeMOro MyHKToM 1 craTby 6 KoHBeHIIMN.

OrpanunueHue npoleccyaJbHbIX MPaB, HAIIpUMep yAaaeHue Juiia 13 3aaa
CyAeOHOTO 3aceaHMs, JOMYCKAETCS ITOC/Ie TOTO, KaK 3TOMY JIUITY
pa3bsICHEHbI IIPABOBbIE MTOCAENCTBUS TAKOTO OTpaHMYeHMs (ITYHKT 1 cTaTbu
6 KonseHiuu B TosikoBauuu Esponerickoro Cyna).

YcTaHOB/IEHHbIE CYIOM OOCTOSITETbCTBA, CBUIETEIbCTBYIONIME O
HEeOOXOAMMOCTY OrpaHMYeHMs IIpaB M CBOOO/ YeIoBeKa, Mo/IjIekaT
OTPaKEHMIO B CyIeOHbIX aKTaX.

9. B cooTBeTCTBUM C 00IIENPU3HAHHBIMM IIPUHIIUIIAMY Y HOPMaMU
MEXIYHapOIHOTO IPaBa, MojokeHusmu crarteii 1, 34 KoupeHuu B
TosikoBaHMM EBporerickoro Cyza € 1e/1bl0 BOCCTAaHOBJIEHMSI HAPYIIEHHbIX
1paB 1 CBOOO[ YejioBeKa Cyy He06X0AMMO YCTAaHOBUTD Halmmume dhakra
HapyIIeHUs 3TUX IIPaB ¥ CBOOOI, OTPa3MB yKa3aHHOE 0OCTOSITEIHCTBO B
cyne6HoM akTe. [IpMuMHeHHbIe TAKUM HapyllleHreM MaTepuasbHbIi yinepo
U (MI1) MOPAJIbHBINM BpeJ MoaJjieXkaT BO3MeIeHNI0 B YCTAaHOBJIEHHOM
3aKOHOM MOpsAKe.

[Tpu onipenenneHMy pasmepa AeHexKHOV KOMITIeHCalyy MOPaabHOIO Bpena
CyJIbl MOT'YT IPMHMMATh BO BHMMaHMe pa3Mep ClipaBeniuBoit
KOMIIEHCAlM B 4YaCTU B3bICKAHMS MOPAJIbHOTO Bpeia, IIPUCYXIaeMOoin
EBpormnerickum Cynom 3a aHAJIOTMYHOE HapyIlIeHNE.

O6paTuTh BHMMAaHMeE CyIOB Ha TO, UYTO OTMeHa (M3MeHeHMe) CyIeOHOTO
aKTa, Py BbIHECEHMM KOTOPOT'O OBIJIO JOMYIeHO HApYIIeHMe ITOI0KeHUIA



Konsenuuu miu ITpoTOKOJIOB K Hel, UCXOs 13 00CTOSTEIbCTB Jesa, caMa
1o ce6e MOKET SIBJISITbCS JOCTATOYHOI IJIs1 BOCCTAHOBJIEHMST HaPYIIeHHBIX
IpaB ¥ CBOOO[ 1 6e3 JeHeKHO KOMIIeHC Al MOPaIbHOTO Bpea.
Hampumep, oTMeHa pelieHust Cyia, MPUHSITOTO 10 pe3yabTaTaM cyaeOHOro
pasbupaTesnbCTBa, KOTOPOE ObLJIO TPOBEAEHO B 3aKPHITOM CYIeOHOM
3acegaHuu B HapyuieHue nojaoxkeHuit cratby 10 I[TIK PO unu ctateu 241
VIIK P®, 1 paccMoTpeHMe Jieja CyaoM aresuIsiiMOHHON UHCTAaHIIUU B
OTKPBITOM CyZleOHOM 3acegaHuy OyIyT CBUIETEbCTBOBATH O
BOCCTaHOBJIEHMMU IpaBa CTOPOHbBI Ha MybJIMUHOe Cye6Hoe
pasoupaTenbCTBO.

10. CornacHo nonoxkeHusim yactu 2 cratbu 17 Koncturynnum Poccuiickoi
depnepalliy OCHOBHbIE ITpaBa M CBOOObI Ue/IOBEKA HEOTUYKIaeMbl U
MIpUHALJIeXaT KaKOOMY OT pokaeHMsi. BMecTe ¢ TeM JMi0 BITpaBe
0TKa3aThCs OT peaau3alyy CBOUX MPaB 1 CBOOO, B TOM UMC/Ie TIPaB,
HOCSIIMX ITPOIecCyaTbHbIN XapakTep. [Ipy 3TOM Takoii 0TKa3 JOKeH ObITh
BCer/ia SiBHO BbIpasKeHHbIM, J0OPOBOIbHBIM U He TO/DKeH IPOTUBOPEUNUTH
3aKoHOmaTenbCTBY Poccuiickoit ®enepariym, 061enTprU3HAHHBIM
MIPUHIMIIAM M HOpMaM MeXIYHapOJHOro mpaBa U MeXAyHapOAHbIM
moroBopam Poccuiickoit @emepaiun.

BonenswsiBieHue nuiia, CBI3aHHOE C OTKA30M OT peaiM3aliyy CBOUX ITPaB U
CBO0OO, MOKET ObITh OTPAKEHO B €ro IMMCbMEHHOM 3asIBJIEHUM, IIPOTOKOJIE,
MHBIX TOKYMEHTax, MMEeIIIMXCs B MaTepuaiax aejia u SBHO
CBUJIETETBCTBYIOMIMX O TAKOM OTKase.

Kaxk ciemyeTt 13 monokeHuii myHkra 2 yactu 1 cratbu 389.12 VIIK PO u
myHKTa 1 cratbyu 6 KoHBeHIMM B ToAKOBaHuM EBporneiickoro Cyaa, cyn,
anesUIIMOHHOM MHCTAHLIMM He BIIpaBe pacCMaTpuUBaTh YTOJIOBHOE /10
6e3 yuacTusi I11ia, OCY>KJ€HHOTO K JIMIIEHUIO CBOOOIbI, €CITU TOTBKO
YKa3aHHOe JIMLO SIBHO He BbIPAa3UT CBOE XKeJlaHMe He IPUCYTCTBOBATD IIpU
paccMOTpeHUM aneIIIMOHHO 5Kajo0bl (MpeCcTaBIeHNs).

O HaMMuMM BOJIEU3bSIBIIEHMS JIUIIA, CBSI3aHHOTO C OTKAa30M OT peain3alun
CBOMX IIpaB ¥ CBOOO/, MOXKET CBUAETEIbCTBOBATh O€3/1ei1CTBME TAKOTO
JIU1IA, eCIM 3TO MPeIyCMOTPEeHO 3aKOHOM (Halpumep, B cIydae, yKa3aHHOM
B a63are BocbMoM cTaTby 222 ITIK PD).

11. O6paTuTh BHMMaHMe CyIOB HA TO, UTO pelIeHMUs, TeCTBUS
(6e3meiicTBME) OPraHOB IroCcyIapCTBEHHOI BIACTH, OPTaHOB MECTHOTO



CamMOyTIpaBJieHNs, JO/KHOCTHBIX JINL, B TOM YMC/Ie AO3HaBaTes,
cenoBaTesisi, pPyKOBOAUTES C/IeACTBEHHOTO OpraHa U IpoKypopa,
rOCyZapCTBEHHOTI'0 MM MyHULIUIIAABHOTO CIY>KaIlero, JOJIKHbI
COOTBETCTBOBATh He TOJbKO 3aKOHOLATe/bCTBY Poccuiickoit @epepauyn,
HO ¥ 00IleNTpM3HAHHBIM MPUHIMIIAM M HOpMaM MeXIyHapOoAHOro pasa,
MeXAyHapOAHbIM JoroBopam Poccuiickoilt @enepanym, BKIOYAS
Konsen1uto u [IpoTOKOJIBI K Hell B TOJIKOBaHUU EBpomnerickoro Cyaa (4acTh
4 cratbu 15 Koncturyuun Poccuiickoit @enmepaiin, yacTb 2 ctatbu 1 u
yacTb 4 cratey 11 I'TIK PO, vyacTte 3 cratbu 1 VIIK P®, yacTp 2 craTbu 1.1
Kopmekca 06 amMMUHMUCTPATUBHBIX ITpaBOHAPYLIeHMUSIX Poccuitckoit
@epnepauyn). Hanpumep, 4oKasaTeabCTBA M0 ey SBJISIOTCS
HeJTOMyCTUMBIMU KaK B CJIyuyae UX MOJy4eHUsl B HapyllleHue MOJI0KeH Uit
MPOLIeCCYaIbHOTO 3aKOHOaTenbcTBa Poccuiickon @enepanyu, Tak U B
cIyvyae ux nonydeHus ¢ HapyueHeM KonseHuu min [IpoOTOKOJIOB K Heil B
TosikoBaHMUM EBpomeiickoro Cyaa.

12. TTonosxkeuust KonBeH1y 1 [IpOTOKOJIOB K Helt B CUJTY ITYHKTA 1 CTaThu
31 BeHCKOI1 KOHBEHIMM TIOAJIeKaT CUCTeMHOMY TOJKOBaHMI0. [TosToMy
HEeOOXOAMMOCTb COOJTIOIEHNSI PA3YMHBIX CPOKOB CYIONPOM3BO/ICTBA He
MOKeT OIpaBIbIBaTh OTpaHMUEHME MHBIX ITPaB, IPelyCMOTPEHHBIX B
ctaTbe 6 KoHBeHILIMM (HampuMep, IpaBa Ha MpolieccyajbHOe paBeHCTBO
CTOPOH B Cye6HOM Ipoliecce; ITpaBa 0OBMHSIEMOr0 3a7aTh BOIIPOC
MOKa3bIBalOIleMy IIPOTUB HETO CBUETeN0). [IoaTOMy Cya He JOJIKeH MOf,
MIpeJIOTOM COGTIONeHNST pa3yMHbBIX CPOKOB CYIOIIPOM3BO/ICTBA OTKA3bIBATh
B MICCJIeIOBAHMM JTIOKA3aTebCTB, HEOOXOAVMMbIX JJIsI TIOJTHOTO U
00BbEKTMBHOIO pa3pelieHns aejia, a TakKKe IJ1s1 00ecreqeHms
MpOLIeCCyaIbHOTO paBeHCTBA CTOPOH.

13. B cuny ctatby 1 KoHBeHLIMM B TOMKOBaHUM EBporneiickoro Cyna
rOCyZapCTBO B JIKIle CBOMX OPTaHOB 00513aHO COBEPILIATh JeiCTBUS,
Heobxonumbie A1 3pbeKTUBHOI 3aIUThI ITPaB U CBOOO, NI,
HaXOIALIMXCA ITOJ, ero ropucaukuyuein. Hanpumep, ecan npm pacCMOTpeHU
Ilesia 00 yCTaHOBJIEHMM OTILIOBCTBA OyZIeT BbisIBJeHa Hel0CTaTOUHas
SICHOCTb MJIY HETIOJTHOTa TeHeTUYeCKOi 3KCIIepTH3bl, TO 4151 3bdeKTUBHOM
3alIUThI ITpaB pebeHKa Cydy c/ielyeT B COOTBETCTBUM co cTaTbeit 87 [TIK PO
HAa3HAUYUTD NOIOTHUTEIbHYIO SKCIIePTU3Y.

n_n

CorsracHO MOJIOKEeHMSIM MMOAITYHKTA "C" ITyHKTa 3 cTaTby 6 KOHBEeHI M B
tonkoBaHuM EBpomneiickoro Cyma 00BMHSIEMBIN MMeeT MpaBo 3PGHEeKTUBHO



3alIMINATh Ce6s TMUYHO WM Yepes ITOCPeICTBO BHIOPAHHOIO MM CAMUM
3amuTHMUKA. Cygam repBoi, aneuisiMOHHOM, KaCCallMOHHOM U
HAaJI30PHOJ MHCTAHLIMM HEOOXOAMMO MCUEPIThIBAIONIMM 06pa3oM
Pa3bSCHSITh COMlepskaHMe 3TOro MpaBa, a Takske B COOTBETCTBUM C
3aKOHOAATeabCTBOM Poccuiickoit demepanyy o6ecrieuMBaTh €ro
peanu3saluio.

14. TTono>keHust IyHKTa 4 craTby 5 KOHBEHIIMM B TOJIKOBAaHUM
EBporeiickoro Cyna mpeaycMaTpuBaloT IMPaBo Jinila Ha 6e30T/iaraTe/bHOe
paccMOTpeHMe CyIOM BOIIpOCca O MPaBOMEPHOCTU €ro0 3aK/IHYeHUS MO,
CTPaXKy ¥ Ha He3aMeJIUTeIbHOe OCBOOOKIEHMe, eC/IM 3aK/II0UYeHe 1O/
CTpasky MPU3HAHO CYA0M HEe3aKOHHBIM ¥ HEOOOCHOBAHHBIM. B CBSI3M € 3TUM
CyAaM Iocjie OCTYIIIeHUS )Kalo0bl U (MIM) TIpeicTaBAeHNs Ha
IIOCTaHOBJIeHMe 00 M30paHMM B KaUeCTBe MepPbl IpeceueHns 3aKII0UYeHNs
IO/, CTPasKy (O IIPOIJIEHMM CPOKA COMle PsKaHMSI IO CTpaykeit) HE0OX0IMMO
He3aMeIUTeIbHO HaIlPaBJIsiTh COOTBETCTBYIOIIVE MaTepUasIbl JIJIst
aneJUISIUOHHOTO paccMoTpenus. Cymam ane/uIsIMOHHOM MHCTAaHIIUA
HaJIJIEXXUT pacCMaTpUBaTh YKa3aHHbIe Kalo0y U (MK) TIpefCcTaBlIeHe He
Mo37Hee CpoKa, onpenenaeHHoro B yactu 11 cratbeu 108 VIIK PO.

15. TTpMHIIMUIT TTPe3yMITI[MY HEBUHOBHOCTH, TPeAYyCMOTPEHHbIA
nosioxkeHusimu yactu 1 cratbeu 49 Koncrurynum Poceniickoit @epepanyn,
cratbu 14 VIIK P®, myHkTa 2 cTaThy 6 KOHBEHIIVN, SIBJISIETCS OJHUM U3
aCIIeKTOB CIIpaBeJIMBOTO CyIeOHOr0 pa3dupaTeabCTBa M0 YTOJIOBHOMY
neny. IIoaToMy B Cy/leOHOM aKTe He TO/IKHBI MCITOb30BaThCS
bopMyIMPOBKU, U3 COMEPIKaHMS KOTOPBIX CI€I0BAJIO ObI, UTO TO MU MHOE
JINII0 COBEPIINJIO IPECTYIUIEHME, TOTa KaK B OTHOIIIEHUY YKAa3aHHOTO JIUla
OTCYTCTBYET BCTYIMBIINII B 3aKOHHYIO CYJTY OOBMHUTEIbHBIN ITPUTOBOP
WJIM TIOCTAHOBJIEHME O IIPeKpallleHn YTOJI0BHOTO Jeja Mo
HepeabMINTUPYIOIIeMYy OCHOBaHMIO.

16. icxops u3 rmonoxkeHnii myHKTa 1 ctaTby 6 KOHBEHIIMM B TOJIKOBAHUM
EBporeiickoro Cyzna sinineHHOe CBOOOIbI JINIIO BIIpaBe y4acTBOBATh B
Cyne6HOM pa301paTesbCTBE 10 IPaKIaHCKOMY JIey.

17. B cOOTBETCTBUM C ITOJOKEHUSIMU CTaTby 46 KOHBeHIINHA,
MUCTOJIKOBAaHHBIMU € yueTOoM Pekomenpaunm Komurera muamuctpos CoBeTa
Esporbl N R (2000) 2 ot 19 ssuBaps 2000 ropa "Tlo riepecMoTpy Ien u
BO300HOBJIEHMIO IIPOM3BOACTBA I10 eIy Ha BHYTPUTOCYIapCTBEHHOM
YPOBHe B CBS13M ¢ pemeHusimu EBponerickoro Cyaa no rmpaBam yejaoBeka”



(manee - PekomeHgaius o mepecMOTpe), OCHOBaHMEM IJISI IIepecMoTpa
CyIeOHOTO aKTa BBUAY HOBBIX OOCTOSITE/IBCTB SIBJISIETCS HE BCSIKOE
ycraHoBeHHOe EBponeiickum Cynom HapylieHue Poccuiickoin
denepauyeri monoxkenunii KoupeHimm van IIpoOTOKOJOB K HeA.

B cBsI31 € 3TUM pa3bsICHUTH Cy[laM, YTO CyHAeOHbII aKT MOJIeXNAT
IepecMOTpPyY B TOM C/Iy4dae, eC/iy 3asBUTeb IIPOA0JIKAeT UCIIbITHIBATD
HeO6JIaronpusITHbIE IOCAeACTBUS TaKOT0 akTa (Harpumep, ecau JIUL0
IIPOLOJIKAeT HAXOOUTHCS M0/, CTPpaXkeli B HapyllleHye I10JI0KeHUIA
KoHBeH1IMM) 1 BbIlZIaueHHas 3asIBUTEI0 CIIpaBelIMBasi KOMIIeHcanus,
npucyxgeHHas Espormneiickum Cyzom BO UCIIOJIHEHMe CcTaTby 41
KonBeHLMH, 1160 MHbIE CpeNCTBa, He CBSI3aHHbIE C IepeCcMOTPOM, He
o6GecreynBalOT BOCCTAHOBJIEHME HapyLIIeHHbIX MPaB U CBOOO/I.

OpHOoBpeMeHHO ycTaHOB/IeHHOe EBponerickum Cyiom HapylleHue
MIO3BOJISIET IPUITY XOTSI 6bI K OHOMY U3 CJIeIyIOIMX BbIBOJOB:

0 TOM, UTO pellleHye CyZa NpoTUBopeunT KoHBeHLMM I10 CYLIeCTBY
(HampuMep, IOCTaHOBJIeHe 006 afMUHMUCTPATUBHOM BbIIBOPEHMUM JINIIA 32
nipenensl Poccuiickoit ®enepauyin, NPUHATO, KaK YCTAHOBJIEHO
EBponerickum Cynom, B HapyuieHue ctaTtby 8§ KoHBeHLIMN);

0 TOM, UTO JonylleHHoe HapyuleHe KouBeHuun uiau [IpOTOKO/IOB K HEl,
HOCSIIIee TIPOIeCcCyaNbHbIN XapakTep, CTABUT MO COMHEHNe Pe3yIbTaThbl
paccMOTpeHusd feia (HalpuMep, 0TKas Cya B YA0BJIeTBOPeHUU
xXoJlaTaiicTBa O BbI30Be B CyJeOHOe 3ace/jaHe CBUeTesI, TOKa3aHus
KOTOPOI'0 MOIVIM MUMETh pellalpliee 3HaYeHue 11 fena (CTaTbs 6
KouseHLun).

[Ipu paccMOTpeHUM CyIOM BOIIPOCa O HEOOXOAMMOCTH IlepecMoTpa
CyeOHOrO aKTa YYMUThIBAETCS IPUUMHHO-C/IeCTBEeHHAs CBSI3b MEXKIY
ycraHoBJeHHbIM EBporneiickum Cynom HapyiieHMem KoHBeHIMM uin
[TpOTOKOJIOB K Heli ¥ HeOJIAronMpUsITHBIMU ITOC/IeICTBUSIMU, KOTOPBIE
MIPOJIOJIKAET UCTIBITHIBATD 3asIBUTEb.

18. CornacHo nonoxkeHusm yactu 1 u nmyHkra 4 yactu 4 cratoeu 392 I'TIK PO
B CBSI3M C yCTaHOBJeHHBbIM EBponeiickum CyoM HapylieHeM I0I0KeHU
KonBeHuyy min [IpOTOKOJIOB K Heli MOTYT ObITh ITepeCMOTPEeHbI KaK
pellieHue cyJia, Tak U MHbIe CyJleOHble TTOCTaHOBIEHMSI.

19. Cpok 151 o6paleHust I1iia B CY C IeJIbl0 epecMOoTpa BCTYIIMBIIETO B



3aKOHHYIO CUJTY CyIeOHOTO aKTa B CBSI3YM C YCTAaHOBAEHHBIM EBporieiickum
Cynom HapyueHnem KoHBeHuuu min IIpOTOKOJIOB K Heil cliefyeT
VCUMCIISITD CO AHS, CAeYIOIero 3a JHeM, KOr/ia MMOCTaHOB/IeH e
Espomnerickoro Cyza CTasio OKOHYATEIbHBIM COTJIACHO MOJIOKEHUSIM CTaTe
28, 42 u 44 KOHBEeHIIUN.

[Tpory1iieHHbIN 110 YBAXXUTEIbHOM IIPUUMHE TIPeSyCMOTPEHHDIN CTaThel
394 I'TIK P® TpexmecsidHbIN CPOK IJIS TOAAa4YM 3asBJIE€HMS O IIepecMoTpe
MOJJIEXXUT BOCCTAHOBJIEHUIO (HallpuMep, BC/IeCTBYE HECBOEBPEMEHHOIO
IIOJTyYeHMs 3asiBUTeJIeM U/ ero npefcTaBuTeseM TeKCTa [I0OCTaHOBIeHUS
Espomnerickoro Cyza).

20. 3 monoxxenwuii crateu 1 @eepasbHOTO 3aKOHA O paTU@UKaLNH,
MCTOJIKOBAHHBIX C YUeTOM CcTaTby 46 KoHBeH1I MY, ClieyeT, 4TO IIpu
repecMoTpe CyIeOHOTr0 aKTa, B CBSI3Y C MIPUHSATHEM KOTOPOTO 3asiBUTETh
obpatuiics B EBponeiickuit Cyn, cyay Heo0X0AMMO YUUTHIBATh ITPABOBbIE
nosunuu EBponeiickoro Cyna, M3/10KeHHbIe B COOTBETCTBYIOILEM
IIOCTaHOBJIEHMM, U YCTaHOBJIeHHble Cyn0M HapyleHuss KoHBeHIM nin
[TpOTOKOIOB K HeA.

21. B cityvae ycraHoBsieHus: EBponeiickum Cyiom HapyuieHus
MIPOLeCCYaIbHbIX NTPAB JINL, KAK Y4aCTBOBABILMX B Jiejie, TaK U He
IIPUBJIEYEHHBIX K YYaCTUIO B JeJie, OLHAKO [M0J1eKaBIINX IIPUBJIeUYEHUIO,
CyJi TIpU TIlepecMOoTpe Cyle6HOTO aKkTa, yCTPaHUB, €C/I 3TO BO3MOXKHO
UCXOS U3 00CTOSITETbCTB Jeia, HapylieHus KouBeHuyu win [IpoTokosioB
K Heli, MOXKeT BbIHECTU aHAJIOTUYHBI paHee MPUHATOMY CyqeOHbIN aKT
(craTtbst 46 KoHBeHIIMM, MUCTOJIKOBAHHAS ¢ yueToM PekomMeHaanum o
repecMoTpe).

22. Ecnu penieHue cyga 6p110 UCIIOJIHEHO HA MOMEHT, KOTZAA CTalo
OKOHYaTeJIbHbIM nocTaHOBIeHMe EBpornelickoro Cyzna, B KOTOPOM
YCTaHOBJIEHO, UTO MPU MPUHSITUM ITOTO pellieHNsI OblIM HapyLIeHbI
nonoxxeHus1 KonseHuyy maut IIpOTOKOJIOB K Heli, TO OTMeHAa TaKOTo
pelieHus 1o HOBOMY 0OCTOSITENIbCTBY B CBSI3U C YKa3aHHBIM
rocraHoByieHneM EBponeiickoro Cyza npeBaivpyer HaJ IPUHLUIIOM
IIPaBOBOI1 OIpeieleHHOCTH (CTaThs 46 KOHBeHIMM, UCTOJIKOBAHHAS C
yuetoM PekomeHpanum o repecmoTtpe). B ciiyuae oTMeHbI peliieHus Cyza,
IIPUBEIEeHHOTO B UCIIOJIHEHYe, U IIPUHSITUS [10C/Ie HOBOT'O PacCMOTpPeHUs
Iesa pemieHus cyga o6 oTKase B MCKe IMOTHOCTHIO MM B YaCTu 60
ompezeneHust o0 MpeKpaleHn MpoM3BOICTBA 10 JIeNTy UM 00 OCTaBIeHUN



3asiByieHMs 6e3 pacCMOTpeHMs ITPOU3BOJUTCS IOBOPOT MUCIIOTHEHUS
pelieHusI CyAa, 3a UCKIIOUEHEM CJIydaeB, YKa3aHHBIX B cTaTbe 445 ITIK
PO.

23. Tlpu obpaieHnu 3asBUTEIS C UCKOM O BO3MeIlleH!M Bpesia B CBSI3U C
ycTaHoBIeHHbIM EBporeiickum Cyzom HapylieHueM I10JI0Ke HUA
KouBeHuyy vy [IpOTOKOJIOB K Heli cyaaM HeOOXOMMO YUUTHIBATh
OCHOBaHMS NPUCYKAEHHOI eMy CIIpaBeIBOil KOMIIeHCaluy BO
ucnonHeHue cratou 41 KonBenuuu. Harpumep, He MOXKeT ObITh
YIOBJIETBOPEH MCK 3asiBUTEJISI O IeHeKHOI KOMITeHCal My MOPaJIbHOTO
Bpejia, IPUYMHEHHOIO B pe3y/ibTaTe 6eCcueI0BeYHOro 0OpalieHus,
MIPOTMBOpeYallero rnojoKeHusIM cTaTby 3 KOHBeHI MM 1 MMeBIIero MecTo B
oIlpeJllesieHHbIN repuoy, ecny EBponerickum CyoM 110 3TUM Xe
OCHOBaHMSM Yy3Ke OblIa MPUCYKIeHa KOMITeHCalMsl YKa3aHHOTO Bpea.

BMmecTe ¢ TeM He IOMyCcKaeTCsl OTKa3 B yIOBJIETBOPEHUM UCKA 3asIBUTEJIS O
JleHesKHO KOMITeHCalMy MOpaJIbHOTO Bpea MCKIIOUMTEIbHO B CBSI3U C
TeM 00CTOSITe/IbCTBOM, UTO EBpomneiickum CymoM He ObLIO TPUCYKAEHO
3asIBMUTEJII0 BO3MellleHNe TaKoro Bpeaa, eciiu ToiabKo Cya He cues, uTo pakT
YCTaHOBJIEHHOTO UM HapyiuieHuss KonBeH1iuu uau I[IpOTOKOIOB K Helt cam
1o cebe SIB/ISIeTCS IOCTAaTOYHBIM [IJISI KOMITeHCAllMy MOPaJbHOTO Bpea.

24. EBpomnerickuii Cyz, ipy pacCMOTPEHUHN [ieJ1 He YCTaHaBI/BaeT
BMHOBHOCTb KOHKPETHBIX JIUI] B COBEpIIeHUM IeiicTBUI (6e3aeiicTBUM),
npotusopevainux KouseHuun min [Ipotokonam K Heil. B ¢BsI3u ¢ STUM Tipu
PacCMOTpEHMM perpeccHbIX TPeOOBaHMIT HA OCHOBAHMM ITyHKTA 3.1 cTaThy
1081 I'K P® cyny He0OXOAMMO YCTaHOBUTH HaJIMUMe BUHbI
COOTBETCTBYIOILVX JINL, €CJIM TOJBKO 3aKOHOM He IIpeayCMaTpUBaEeTCS
BO3MellleH/e Bpena Mpu OTCYTCTBUM BUHBI (TTYHKT 2 ctaTbyu 1064 'K PO).

25. C 11e/1b10 03HAKOMJIEHMSI C TEKCTaMM ITOCTAHOBJIEHNM T HA PyCCKOM
s3bIKke, MpUHATBIX EBporneiickum CygoM Kak B OTHOLIeHUM Poccuitckom
denepaliiiu, Tak ¥ B OTHOIIEHUYM MHBIX TOCYIAPCTB - Y4aCTHUKOB
KoHnBeH1M1, peKOMEH,0BaTh CyAaM UCII0Ib30BaTh B TOM 4uCiIe
CIIpaBOYHYIO cHCTeMy "MeXmyHapoaHoe MpaBo”, pa3paboTaHHYIO
BepxoBHbiM Cygom Poccuiickoit @egepaliny M yCTAaHOBJIEHHYIO B
BeIOMCTBEHHOM KOHTYpe ['ocymapcTBeHHOV aBTOMAaTU3MPOBAHHOI
cucteMbl "IIpaBocynue”, a Takke MOUCKOBYIO cucTtemy EBpomnerickoro Cyzaa
HUDOC: http://hudoc.echr.coe.int/sites/eng.
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