MNEHYM BEPXOBHOIO CYIA POCCUIACKOM ELEPALIMK

ITOCTAHOBJIEHHME
oT 27 uious 2013 r. N 21

O ITPUMEHEHNN
CYIIAMU OBIIEN IOPUCIVMKIIVKY KOHBEHLIWUA O 3AIIUTE IMTPAB YEJIOBEKA
1 OCHOBHBIX CBOBO/I, OT 4 HOSIBPS 1950 TOJA Y TTPOTOKOJIOB K HEM

CorJiacHO MIPUHLIMUITY CYOCUAMAPHOCTHU, SIBJISIOIIEMYCSI OMHUM M3 OCHOBHBIX IPUHIIUTIOB AeSITeTbHOCTU
EBporeiickoro Cyza 1mo mpaBam 4eyioBeKa, 3al[iTa IIpaB 1 CBOOO YeloBeKa, MPeayCMOTPEHHbBIX
KoHBeHIIMel 0 3al1yTe MMpaB YeJI0BeKa ¥ OCHOBHBIX cBO6O, OT 4 HOos16pst 1950 roga u IIpoToKoIaMu K Heif
(manee - KoueHiys u [IpOoTOKOBI K Helt), BO3J1araeTcs IMpexke BCero Ha OpraHbl roCy1apCTBa, B TOM
YyClie Ha CyApl.

B mesistx obecrieueHmst eIMHOOOPA3HOTO IIPUMEHEHMSI CyIaMy 001eit pucauKiy KoHBeHIM 1
patuduipoBaHHbix Poccuiickoit ®epepanineii [IpoTokosos K Heit [Tnenym BepxosHoro Cyama Poccuiickoit
depepaniviy, pyKOBOACTBYSICH cTaThbeil 126 Koncturyunm Poccuiickoit @engepanyiu, ctatbsimu 9 u 14
demepaIbHOTO KOHCTUTYILIMOHHOrO 3aKoHa oT 7 deBpasns 2011 roga N 1-®K3 "O cymax o61eit 10pucaOuKINm
B Poccmiickoii @enepannumn”, mOCTaHOBISIET AATh CyAaM CJIEAYION/e Pa3bsICHEHMS :

1. KouseHiius 1 [IpOTOKOJIBI K HE SIBJISIOTCS MEXIYHAPOSHbIMU IOTOBOpamMmu Poccuiickoin @enepanumn, u
MIpU UX IIPUMMEHEHUM CyIaM 00I1eit I0PpUCIUKLINY (Hajlee - CyIbl) HeOOXOIMMO YUUTHIBATh Pa3bSICHEHMS,
comepkaniuecst B mocraHoBjaenuu [Inenyma BepxoBHoro Cyna Poccuiickoit @egepauym ot 31 oktsi6pst 1995
roga N 8 "O HeKOTOPbBIX BOIIpocax npumeHeHns cygamu Koncturyuum Poccuiickoit @enepanym npm
OCYILLeCTBIeHUY NIPAaBOCYAMS", @ TaKKe B rioctaHosieHun [Inenyma BepxosHoro Cyna Poccuiickoii
®enepaiyy ot 10 okTs6pst 2003 roga N 5 "O npuMeHeHUM cyiaMy 00IIe 0 PUCAUKIINY 00IIeNpy3HaHHbIX
MIPUHIUIIOB ¥ HOPM MEXIYHAPOLHOIO IIpaBa U MeXAYHapOLHbIX JOTOBOPOB Poccuiickoi ®enepauyum’”.

2. Kak cnenyet m3 1oJjiokeHui cratby 46 KoHBeHIMM, cTatbyu 1 @enepanbHOro 3akoHa ot 30 mapra 1998
roga N 54-®3 "O parudukanyy KoHBeHIIMM O 3aIMTe ITPaB YeJI0BEeKA M OCHOBHBIX CBOOO I 1 [IpOTOKOJIOB K
Heil" (manee - ®engepanbHbIi 3aKOH 0 paTuduKaIMn), mpaBoBble mo3uiiuy EBpomneiickoro Cyza mo rnpaBam
yesioBeka (manee - EBponeiickuii Cya, Cyn), KOTOpbIe COAEPsKaTCSI B OKOHYATEIbHbBIX TOCTAHOBIEHMSIX
Cyna, MpUHSTHIX B OTHOIIeHMM Poccuiickoit ®enepaiin, SIBISIIOTCS 00s13aTeIbHBIMMU JIJISI CY/IOB.

C tenbio 3pbeKTUBHOI 3alUTHI TPaB 1 CBOOOM, YyeoBeKa CyLaMy YUYUTHIBAIOTCS PABOBbIe MO3UIIUN
EBponerickoro Cyna, 3710’)KeHHbIE B CTABIIMX OKOHYATEIbHBIMU [IOCTAHOBIEHUSX, KOTOPbIE IIPUHSITHI B
OTHOLIEHUM IPYTUX FOCYAAPCTB - y4aCTHMKOB KoHBeHUMM. [Ipy 9TOM npaBoBasi MO3ULMS YIYUTHIBAETCS
CYZIOM, eC/ii 006CTOSITeNIbCTBA PacCMaTPMBAEMOTO UM JieJia SIBJISIIOTCS] aHAJIOTMYHBIMIU 0OCTOSITETbCTBAM,
CTaBIIMM IIpeMeTOM aHanau3a U BbiBOA0B EBpomnerickoro Cyza.

3. [IpaBoBbie no3unyun EBporerickoro Cyna yuuMThIBAOTCS IIPU IIPUMMEHEHUM 3aKOHO4ATeIbCTBA
Poccuiickoit ®epepatum. B yacTHOCTH, cofepskaHue IpaB 1 CBOOO/I, MpeIyCMOTPEHHBIX
3aKOHOaTeNbCTBOM Poccuiickoi @enepanuu, TOKHO OMPENEeNsIThCs ¢ YUETOM COepsKaHUS aHAJIOTMUHbIX
mpaB ¥ cBo6O, packpbiBaemoro EBponeiickum Cymom nipu npuMmeHeHny KouBeHuyu 1 IIpOTOKOJIOB K HEJA.

O6paTuTh BHMMAaHMeE CyI0B HA TO, UTO 3aKOHOIATeIbCTBO Poccuiickoit ®emepanuy MoOKeT
rpeaycMaTpuBaTh 60jiee BBICOKMIA YPOBEHb 3aLMThI ITPaB ¥ CBOOO, UejI0BeKa B CPABHEHUM CO
cTaHgapTaMmu, rapantTupyeMmbiMu KonBeHeli u IIpoTokonamu K Heli B TonkoBaHuu Cyma. B Takux
CJIydasix CyJam, pyKOBOACTBYSICh cTaTheii 53 KoHBeHIMM, HeOOX0MMO ITPUMEHSITD TTOJIOKEHMS,
cofepskaliuecs B 3aKOHOAATelbCTBe Poccuiickoi @epepanyn.

4. Bo nsbexxanue HapyHmieHus I1paB u CBOGO,H, YeJI0oBEKa, B TOM Uucie He0OOCHOBAHHOTO UX OrpaHMYEHMNA,
IIpaBOBbIE ITO3ULIUN EBpOHQVICKOI‘O Cyna YUUTBIBAKTCA IIPU ITIPMMEHEHUM HE TOJIbKO KoHBeHLIM 1

ITpOTOKO/IOB K Hell, HO M MHBIX MeXOYHAaPOAHBIX JOrOBOPOB Poccuiickoit @emepannm (MOSITYHKT "C
IMyHKTAa 3 cratby 31 BeHCKOI KOHBEHIIMM O ITpaBe MeXXAYHAPOIHBIX JOTOBOPOB OT 23 mas 1969 rona (ganee



- BeHCKas KOHBEHIIMS).

5. Kak cinemyer u3 ronoskennit KouBeniuy u IIpoTokosoB K Heli B TonkoBaHuu EBporneiickoro Cyna, 1oy
oTpaHMYeHMEM IpaB ¥ CBOOOJ, UesloBeKa (BMeIIaTeIbCTBOM B IIpaBa ¥ CBOOO/IbI YeI0BeKa) MOHMMAIOTCS
JI00bIe peleHust, neiicTBus (6e3meiicTBIe) OpraHoB TOCYyIapCTBEHHOI BJIACTY, OPraHOB MECTHOTO
CaMOyTpaB/ieHNSs, TOJDKHOCTHBIX JIUIL, TOCYIapCTBEHHBIX M MYHUIIMITAJBHBIX CTYKAIINX, a TAKXKEe MHbBIX
JLL, BCJIEACTBME TIPUHSATUS UM OCYLeCTBJIEeHMS (HeOCYLeCTBIeHNsI) KOTOPbIX B OTHOLIEHUM JINLIA,
3asIBJISIIONIETO O MpeITioiaraeMoOM HapyIIeHUM eTo MpaB U CBOOO/I, CO3aHbl TIPENsITCTBUS /IS peaan3alum
ero mpaB u cBo6o. Hanpumep, ncxomns us npaktuku Eppormneiickoro Cyaa MCIoab30BaHMe M300pakeHUS
rpaxkgaHnHa 6e3 ero coryacus rmpeacTaBiseT co60i orpaHMUYeHe COOTBETCTBYIONINX MTPaB,
rapaHTupyembix KOHBeHIIMeIA.

ITpu aTom B cuity yactu 3 cratbu 55 Konctutyimu Poccuiickoii @enepatinm, monoskeHmii KoHBeHIIM 1
ITpOoTOKOJIOB K Heli TI000e orpaHMUeHMe TTPaB U CBOOO/ I Uyel0BeKa T0J/IKHO ObITh OCHOBAHO Ha
(dbenepanbHOM 3aKOHEe; ITpecieloBaTh COMAIbHO 3HAUMMYIO, 3aKOHHYIO 11e/Th (HaIlpumep, obecrieueHne
0011eCTBEHHOI 6€30IMacHOCTH, 3alIUTy MOPaIu, HpaBCTBEHHOCTH, IIPaB ¥ 3aKOHHbBIX MHTEPECOB APYTIUX
JINII); SIBISIThCSI HEOOXOAVIMBIM B IEMOKpPATMUECKOM 06IIeCTBe (IMMPOIOPIMOHAIbLHBIM IIpecie yeMoii
COLIMAJIbHO 3HAYMMOJ, 3aKOHHO 1IeJiN).

Hecob.ioeHie OMHOTO 3 3TUX KPUTEpUeB OrpaHMUeH s IIpeICTaB/sseT co60ii HapylleHue IpaB 1 CBOGO/T
yeJIoBeKa, KOTOpbIe MO/IJIeXaT Cy1e0HOI 3alMTe B yCTAHOBIEHHOM 3aKOHOM IOPSITKE.

HekoTopsie mpaBa 1 CBOOOIbI UeJIOBEKA, rapaHTHpyeMbie KoHBeHIyeit u [IpoTokosamMmu K Helt, He MOTYT
OBITh OTPaHMUYEHBI HY IPY KaKUX YCIOBUSIX (IIPAaBO He MOABEePTaThCs MbITKAM U AP.).

6. OCHOBaHMS [IJISI OTpaHMYEHMS IPAB ¥ CBOOOJ, YeIoBeKa MOTYT IpeIyCMaTpUBAaThLCSI He TOJIbKO
dbenepasbHBIM 3aKOHOM, HO 1 MeKIYHAapOIHBIM AOroBOpoM Poccuiickoit enmepatiu (Bbigayda JInuiia
MHOCTPAHHOMY I'OCYIapCTBY IJIS1 OCYIIeCTBIEeHNS YTOJIOBHOTO ITpec/ielOBaHMS BO UCIIOJIHEHNE
COOTBETCTBYIOILLEr0 MEXXAYHAPOLHOIO OTOBOPA U JIp.).

7. lenbio KonBeHunu u IIpoTOKOIOB K Heli ABASIIOTCS 3¢ddeKTMBHOe MPU3HaHMe U 3al[UTa HapyIIe HHbIX
1paB ¥ CBOOOI UesioBeka, II03TOMY IOJIOKeHMSI ITUX MeXXIyHapOIHbIX 10roBOopoB Poccuiickoit @enepauym
He MOTYT CJIY>)KUTb OCHOBaHMEM JIJIS1 UX OrPaHUYeHUs.

8. Cy,uaM IIpn paCCMOTpeHUNM el Bcerga cjienayeT 000CHOBBIBATh H606XOJII/IMOCTI) OrpaHMYeHM ITPpaB U
CBO60}1 YeJIoBeKa UCX0Os M3 YCTAHOBJIEHHBIX (l)aKTI/I‘-IECKI/IX 00CTOSITE/IBCTB. O6paTI/ITb BHIMMaHIeE CyoOB Ha
TO, UTO OIr'paHMYEeHNeEe I[IPpaB U CB060,11 YeJIOBEKa OOITYyCKaeTCd JIMIIb B TOM CjlIy4dae, eCJiM MMEIOTCs
OTHOCHMMbI€ M 1OCTATOYHbI€ OCHOBAHMA OJI TAKOTO OTpPaHMYEHMS, a TAKXKe eC/IN CO6J'II-O,H8.€TCH 6aaHC
MeXXOy 3aKOHHbIMU MHTepeCaMM JIilia, ITpaBa 1 CBO60,E[I)I KOTOPOTI'O OTPaHNUYMBAIOTCS, M 3aKOHHBIMMU
MHTEepeCaMM MHBIX JIMLI, TOCyAdapCTBa, O6I.Il€CTBE1.

Hanpumep, ynoBieTBOpeHMe CyJOM X0AaTaiCTBa JO/DKHMKA 06 OTCpPOUKe UCTIOTHEeHUsI CyLeOHOro
IIOCTaHOBJIEHMS T10 TPAKIAHCKOMY JleJ1y Ha HeIlPOJO/DKUTEeIbHBIV [IepuoJi BpeMeH! He Bceraa
CBUIETENbCTBYET O HapyIIeHU! TpaBa B3bICKATeJ s HA UCTIOJHEHMe Cy1e6HOTO MOCTAHOBIEHUS B
PasyMHbII CPOK, TapaHTUPYeMOro ITyHKTOM 1 ctatby 6 KoHBeHIIMMN.

OrpaHuyeHue MpoIecCyalbHbIX MPaB, HATPUMeD yAaaeHue JuUIla U3 3aja CyJe6HOro 3aceqanmus,
IOMyCKaeTcs Iocjie TOTO, Kak 3TOMY JIUILY pa3bsiCHEHBI ITpaBOBbIe MMOCTAeACTBIUS TAKOTO OTpaHMYeHUS
(myHKT 1 cratbyu 6 KoHBeHIIMM B TOJKOBaHMM EBponeiickoro Cyzaa).

VcTaHOBJIEHHbIE CYIOM 00CTOSITEIbCTBA, CBUAETE/IbCTBYIONIME O HEOOXOAMMOCTY OrpaHMYEHMS ITPaB U
cB0OOO/, UeI0BEeKa, MOIJIesKaT OTPAKEHMIO B CyIeOHBIX aKTaxX.

9. B cOOTBETCTBUM C OOIIENPMU3HAHHBIMM IIPUHIIUIIAMM Y HOPMaMM MeXIyHAapOAHOrO IIpaBa,
noysioxkeHusimu crarein 1, 34 KouseH1uu B ToikoBaHMUM EBpornerickoro Cyza C 1e/ibi0 BOCCTaHOBJIEHUS
HapyIlIeHHbIX IIpaB ¥ CBOOO/, UuesoBeKka Cyay HeoOX0AMMO YCTaHOBUTD Hajuue (pakTa HapylIeHus: 3TUX
1paB 1 CBOOOI, OTPa3MB YKa3aHHOE 00CTOSTENbCTBO B CyAeOHOM akTe. [IpMumMHeHHbIe TaKUM HapyIleHeM



MaTepl/IaJ'IbeII;’I yLuep6 n (I/IJII/I) MOpaHbeIVI Bpen rmoayiesXaT BO3MEIm€eHNIO B YCTAHOBJIEGHHOM 3dKOHOM
Imopsaagke.

IIpu onpeneneHuy pazmepa JeHeKHO KOMIIeHCaliy MOpaJIbHOIO Bpeza CyIbl MOT'YT IPUHUMATh BO
BHMMaHMe pa3Mep CIIpaBeIMBOM KOMIIEHCALVIM B YaCTU B3bICKaHVS MOPabHOIO Bpeaa, PUCYXaaeMoin
EBporneiickum Cynom 3a aHaJIOTMUHOE HapylleHue.

O6paTuUTh BHMMAaHMe CyIOB Ha TO, UYTO OTMeHa (M3MeHeHMe) CyaeOHOro akTa, Py BHIHECEHUY KOTOPOTO
OBLIIO JOIYIIEHO HapyllIeHMe mookeHnit KonBeHyy may [IpoTOKOIOB K Hel, UCXOS U3 0OCTOSITEIbCTB
nesna, caMa o cebe MOsKeT SIB/ISIThCS IOCTaTOYHOI JJIs BOCCTAHOBJIEHMSI HApPYIIIeHHBIX TIPaB U CBOOO, 1 6e3
IleHEe>XKHO KOMIIeHCal My MOpaabHOro Bpena. Hanmpumep, oTMeHa pelieHus Cyaa, IPUHSITOTrO I10
pe3yibTaTaM Cyae6HOro pa3doupaTeabCTBa, KOTOPOe ObIJIO ITPOBEIEHO B 3aKPBITOM CyAeOHOM 3aceqaHu B
HapyiieHue nosioskeHuit cratby 10 I'TIK PO mnu crateu 241 VIIK PO, u paccMoTpeHue ejia CyaoM
arneJiIsIIMOHHON MHCTAHI[MY B OTKPBITOM Cy1eOHOM 3aceaHuu OYAYyT CBUIETeTbCTBOBATD O
BOCCTaHOBJIEHMM ITpaBa CTOPOHBI Ha MyOGIMUYHOE cymeOHOoe pa3bupaTe/bCTBO.

10. CorytacHo nmonosxkeHnsaM yactu 2 cratou 17 Koncturynnum Poccuiickoit @epepaniy OCHOBHBIE IIpaBa U
cBOOO/IBI UesIoBeKa HEOTUYsKAaeMbl U IPUHAAJIeXaT KakI0My OT POXIeHUsl. BMecTe ¢ Tem 110 BIIpaBe
0TKa3aThCs OT peanu3aluy CBOMX IPaB U CBOOOJ, B TOM UMC/Ie ITPaB, HOCSIIMX MTPOLlecCyaabHbIi XapaKkTep.
[Tpu 3TOM TaKoit OTKa3 JOJIKeH ObITh BCETIA SIBHO BbIPasKeHHBIM, JOOPOBOJIIbHBIM U He O/DKEH
MPOTMUBOPEUNTD 3aKOHOAATeNbCTBY Poccuiickoii ®enepaiiyn, 061enpM3HAHHBIM MPUHILIMIIAM Y HOpMaM
MEeXIYHapOIHOTO IIpaBa  MeXIyHapOaHbIM A0roBopam Poccuiickoin @egepaiinn.

BoneusmbsiBneHue JIniia, CBSI3aHHOE C OTKAa30M OT peain3aliM CBOUX ITPpaB U CB060,11, MOJKeT ObITh OTpa’keHOo
B €ro riMMCbMeHHOM 3asBJIEHNHN, IIPOTOKOJIE, MHbIX HOKYMEHTAX, MMEIOIIMXCSI B MaTepuajiax gejia 1M IBHO
CBMAOETEJbCTBYIOIINMX O TAKOM OTKa3e.

Kaxk cimemyet 3 nonoxkennii myHkra 2 yactu 1 cratbu 389.12 VIIK P® u nmyHkrTa 1 cratby 6 KOHBeHLIMM B
tonkoBaHuM EBporneiickoro Cyna, Cy[ aneuisiMOHHON MHCTAaHIMY He BIIpaBe pacCMaTPUBATh YTOJIOBHOE
neso 6e3 yJacTus Julia, OCYKIE€HHOTO K JUIIEeHNIO CBOOOIbI, €C/TM TOJIBKO YKa3aHHOE JIUIIO SIBHO He
BBIPA3UT CBOE KeJlaHMe He MPUCYTCTBOBATH TP PACCMOTPEHMUM aTleJIISIIMOHHO JKam00bl
(pencTaBieHus).

O HaMUYMY BOJIEU3bSIBIIEHNS JINLIA, CBSI3AHHOTO C OTKAa30M OT peann3aluy CBOUX IIPaB 4 CBOOO, MOXKeT
CBUJETe/bCTBOBATh Oe3/1eliCTBMe TaKOTO INIA, €C/IM 3TO MpesyCMOTPEHO 3aKOHOM (Hampumep, B CIy4dae,
yKazaHHOM B a63aiie BocbMoM cTaTbi 222 [TIK PD).

11. O6paTuTh BHMMaHMeE CYOB Ha TO, UTO pellieHus], TeiicTBus (6e3aeiicTBIe) OPTaHOB TOCYAAaPCTBEHHOI
BJIACTM, OPTAaHOB MECTHOI'0 CaMOYIIpaBIeHusl, A O/KHOCTHBIX JIMLI, B TOM YMCJIe TO3HaBaTes, CjefoBares,
PYKOBOAUTEJIS CIeACTBEHHOIO OpraHa 1 MpoKypopa, FoCyAapCTBEHHOr'0 MM MYHULIMIIATBHOTO CJTy>Kallero,
IOJIKHBI COOTBETCTBOBATDb HE TOJBKO 3aKOHOIAaTeIbCTBY Poccuiickoit demepalivin, HO U O6IIENIPU3HAHHBIM
MIPUHIUIIAM M HOpMaM MeXIyHapOIHOro IpaBa, MeXXAyHapOaHbIM forosopam Poccurickoit @enepanuiu,
BKiIouast KouBeHnuio 1 [IpoToOKOJIbI K Heli B ToJKoBaHMM EBpomneiickoro Cyna (4acTthb 4 ctaTbu 15
Koncturynum Poccuiickoit ®enepanym, yacTb 2 cratby 1 1 yacTh 4 ctatby 11 I['TIK P®, yacTe 3 cTtaThu 1
VIIK P®, vacts 2 ctathy 1.1 Kogekca 06 amMMHUCTPATUBHBIX MpaBOHapyIIeHusIx Poccuiickoit ®epepaniyn ).
Hanpumep, nokasaTenbCTBa I10 ey ABJSIOTCSI HeLOMYCTUMBIMM KaK B C/ly4ae UX II0JIyUYeHMs B HapylLleHue
MMOJIOKeHUI MTPOIeCCyaabHOr0 3aKOHOmaTe bCTBa Poccuiickoit @epgepainnm, Tak U B CIydae UX MOJTYyYEHUS C
HapyleHnem KouBeHuuu min IIpoToK0JIOB K Heil B TonkoBaHMM EBpornerickoro Cypa.

12. IMonosxkenns KouseHuun 1 [IpOTOKOJIOB K Heil B cuily IyHKTa 1 ctaTbyu 31 BeHCKOI KOHBEHLIMMA
noiyieXkaT CUCTeMHOMY TOJIKOBaHMI0. [103TOMY HE06XOAMMOCTb COOJII0IeHNSI PA3YMHbIX CPOKOB
CyIOIPOU3BOJCTBA HE MOXKET OINPaBAbIBATh OrPaHMYEHMEe UHBIX [1PaB, IPeAyCMOTPEHHbIX B CTaThe 6
KonBeH1Mu (HampumMmep, rpaBa Ha MpoLeccyajbHOe paBeHCTBO CTOPOH B CYAeOHOM Ipoliecce; mpaBa
06BMHSIEMOTO 3aJaTh BOIIPOC ITOKA3bIBAIOIEeMy IPOTMUB Hero cBueTesN ). [loaToMy cyz, He DoJIKeH MOJ,
MpefJiIoroM cobJII0IeHNsT pa3yMHbBIX CPDOKOB CYJOITPOM3BOJICTBA OTKA3bIBATh B MCC/IeJOBAHUY
I0Ka3aTeNbCTB, HEOOXOIMMBIX JIJISl TIOJTHOTO ¥ 06'beKTMBHOTO pa3pelleHus Ielia, a TakKe JJ1s1 obecrieueHus



MmpouneccyajbHOIo paBeHCTBa CTOPOH.

13. B cuny cratey 1 KonBeH1u B TonkoBauum EBpornerickoro Cyma rocygapCcTBO B JINIle CBOMX OPTaHOB
00s13aHO COBepIATh eiiCTBUSI, HeoOXoaumble it 3pdeKTUBHOI 3alUThI IIPaB ¥ CBOOO, JIAII,
HaXOISIIMXCS IO/, ero IpucauKiyeiir. Harpumep, ecyivt mpu pacCMOTPeHUM Aejia 00 yCTaHOBJIEHUN
OTIIOBCTBA OYy/IeT BISIBJIEHA HEJOCTATOYHAS ICHOCTD MJIM HEIIOJIHOTA Fe HETUYEeCKOI SKCIIePTU3BI, TO JIJIs
3¢ GeKTUBHOJ 3alIUTHI ITPaB pebeHKa CyIy c/ieyeT B COOTBETCTBUM €O cTaTheii 87 ITIK PO Ha3HAUNTD
IOTIOJHUTE/IbHYI0 SKCIIePTU3Yy.

CoriacHO IOJIOKeHUSIM MOAMYHKTA "¢" MyHKTa 3 ctaTbu 6 KoHBeHIIMM B ToIKOBaHMM EBpomnerickoro Cyna
00BMHSIEMbIN MMeeT MpaBo 3¢ GeKTUBHO 3aIIMIIATh CEOS IMYHO UM Yepe3 IOCPeACTBO BBIOPAHHOTO MM
camuM 3amuTHUKA. Cygam repBoii, ane/UISUMOHHON!, KaCCallMOHHOM WIM HaA30pHOV MHCTAaHLUUA
HEeOOXOAMMO MCUEPIThIBAIONIMM 06pa3oM pa3bsICHSITh COAepIKaHMe TOro MpaBa, a TAKKe B COOTBETCTBUM C
3aKOHOAATETbCTBOM Poccuiickoit @emepaliyiy 06eCrieumBaTh €ro peaan3aiuio.

14. TTono>keHust myHKTa 4 craTtbyu 5 KonBeHIuu B ToikoBauuu EBporneiickoro Cyna rpeaycMaTpuBaioT
MpaBo JiMiia Ha 6e30T/araTelbHOE pacCMOTpPeHMe CYyI0M BOIPOCa O MPaBOMEPHOCTH ero 3aK/II0UeHMs Mof,
CTpaxky ¥ Ha He3aMe[IuTeIbHOe OCBOOOKAeHe, e/ 3aK/II0UYeHe MO CTPaxKy MPU3HAHO Cy0M
HEe3aKOHHBIM ¥ HEOOOCHOBAHHBIM. B CBSI3M € 9TUM CyIaM ITOCJIe IMOCTYIUIEHMS SKaI00bl U (MJ11)
TpeICTaBIeHMS Ha ITIOCTAHOBJIeHMe 00 M36paHuM B KaUeCcTBe MepPbI ITpecevyeH sl 3aKII0UeHMST IO, CTPaKy
(o IpoIJIeHNY CPOKa CoMlepsKaHMs MO, CTpaskeit) Heo6X0aMMO He3aMeIIUTe/IbHO HAallpaB/IsTh
COOTBETCTBYIOIIME MaTepuasbl IJI alle/UISIMOHHOro paccMoTpenus. Cynam arne/uisiiVOHHON MHCTaHLUMN
HaJJIeXXMUT paccCMaTpUBaTh YKa3aHHbIE Kajmo0y U (MJIN) IIpefcTaBlIeHNe He M03IHee CPOKa, OpeaeIeHHOTO
Buactu 11 crateu 108 VIIK PO.

15. TIpyMHIAIT TPe3yMIIIINY HEBUHOBHOCTH, ITPeAyCMOTPEHHbI MOTOKeHUIMM YacTu 1 cTaTbu 49
Kouctutyuum Poccuiickoin ®enepanuu, cratby 14 YIIK PO, myHkTa 2 ctatby 6 KOHBEHLIVN, SIBASETCS
OHMM U3 acIIeKTOB CITPaBeIJIMBOIO CyIe0HOro pa3bMpaTebCTBa 110 YTOJIOBHOMY Jeiy. [IosTomy B
CyneOHOM aKkTe He TOJIKHBI MCII0/Ib30BaThCs GOPMYIMPOBKM, M3 COMePIKaHMSI KOTOPBIX CJIeT0BaIO ObI, UTO
TO WX MHOE JIMLIO COBEPUIMJIO NPECTYIUIEHNE, TOTAA KaK B OTHOLIEHNM YKa3aHHOTO JIMIA OTCYTCTBYeT
BCTYMIMBIINI B 3aKOHHYIO CMTY OOBUMHUTEIBHBIN TPUTOBOP WM MIOCTAHOBJIEHYE O TTpeKpalleHun
YTOJIOBHOTO JIeJia 10 HepeabyIUTUPYINeMy OCHOBAHMIO.

16. Vicxonst u3 mosioxkeHui myHkra 1 cratbu 6 KouBeHLMM B ToKOBaHMUM EBporieiickoro Cyaa auiieHHoe
CBOOO/IBI JINIIO BIIPAaBe yUaCTBOBATD B CyleOHOM pa3bupaTesibCTBe M0 IPakJaHCKOMY JIelTy.

17. B cCOOTBETCTBUM C TTOJIOKEHUSIMU CTaTby 46 KOHBEHLIMM, MCTOJIKOBAHHBIMU C ydeTOM PekomeHpanum
Komurera muanctpos Coseta EBporisl N R (2000) 2 ot 19 gauBaps 2000 roga "I[lo nepecmMoTpy men u
BO300HOBJIEHMIO ITPOU3BOACTBA T10 Jiely HAa BHYTPUTOCYIapCTBEHHOM YPOBHE B CBSI3MU C pellleHUSIMMU
EBpomneiickoro Cyzma mo rmpaBaM 4ejioBeKa" (gajiee - PekoMeHaa1us 0 epecMoTpe), OCHOBaHUEM [IJIST
repecMOTpa CyIe0HOTO aKTa BBMU/IY HOBBIX OOCTOSITE/IbCTB SIBJIIETCSI HE BCSIKOE YCTaHOBJIEHHOE
EBpomnetickum Cygom HapylieHue Poccuiickoin @enepaiinein rnoioxkenuit Konsenuyu minu [IpoTOKOIOB K
Heil.

B CBSI3M C 3TUM Pa3bsICHUTb CYAAM, UYTO Cy[IeOHbBIN aKT MOJIEXXUT IIEPECMOTPY B TOM CJTydyae, eciu
3asIBUTEJIb ITPOI0JIKAET MCIIBITHIBATh HEOIATOMIPUSATHDIE ITOC/TECTBISI TAKOTO aKTa (HalpumMep, eciiu JIUI0
MIPOIOJIKAET HAXOOUTHCS MO CTPaskeil B HapylIeHKe MoJoKeHnii KOHBeHIMM) U BbITUIAUeHHASI 3asIBUTEITIO
CIipaBefi/IMBast KOMIIEH Ay, IpucykaeHHast EBponeiickum Cyom Bo ucrioHeHue cTaTbu 41 KoHBeHImy,
60 MHbIE CPeJICTBA, HE CBSI3aHHbBIE C TEPECMOTPOM, He 06eCTIeuBaIOT BOCCTAHOBJIEHME HaPYIIEHHbIX
1paB U CBOOOI.

OnmHOBpeMeHHO ycTaHoBeHHOe EBporeiickum CyoM HapylleHue MO3BOJISIET IPUIATY XOTSI ObI K OTHOMY
"3 CJIeIYIOIINX BhIBOJIOB:

0 TOM, UTO pellleHye cyaa MpoTUBOpeunT KOHBEHIMH T10 CYIeCTBY (HalpuMep, OCTaHOBIeHE 00
aIMUHUCTPATUBHOM BBIJIBOPEHUM JINIIa 3a ipeAesibl Poccuiickoit @epepaninm, IpUHATO, KaK YCTAHOBJIEHO



EBporneiickum Cynom, B HapylieHue cTatby 8 KoHBeHLIMN);

0 TOM, UTO JIOIYyIlleHHOe HapylieHne KouBeHuu niau IIpOTOKOJIOB K Hel, HOCSIIee Mpo1ecCcyaabHbIi
XapakTep, CTaBUT I10[, COMHEeHMe pe3yIbTaTbl pACCMOTPEeHMS esa (HarpumMep, 0TKa3 Cyga B
yIIOBJIETBOPEHNY XOAATAICTBA O BbI30BE B CyIeOHOe 3aceiaHMe CBUIETeIS, [T0OKa3aHMs KOTOPOTo MOTJIN
MMeTb penlarinee 3HaUeHue 11 fgea (CtaThs 6 KOHBeHIUM).

[Tpu paccMoTpeHUM CyIoM BOIIpOCa O HEOOXOAMMOCTY IIepecMOTpa CyIeOHOT0 aKTa YUUThIBAETCS
MIPUYMHHO-CJIeICTBEHHAs CBSI3b MeXIY YCTaHOBJIeHHBIM EBporneiickuMm Cynom HapyuieHeM KoHBeHIn
mau IIpOTOKOIOB K Heli ¥ HebIaronpusaTHBIMY MOCTeCTBUSIMM, KOTOPbIe ITPOA0JIKaeT UCIIbIThIBATh
3asBUTEJIb.

18. CorytacHO mooskeHUsIM 4yactu 1 u myHkra 4 yactu 4 cratby 392 I'TIK PO B CBA3M € YCTAaHOBJIEHHBIM
EBponeiickum CynoM HapyuieHueM mnoJioskeHnit KonBenuym miau [IpOTOKOMIOB K Hell MOTYT GbITh
repecMOTpeHbBI Kak pellleHye Cya, Tak 4 MHbIe CyleOHble TTOCTAaHOBIeHMSI.

19. Cpox g5t ob6palieHus uiia B CyJ, C 1ieJIbI0 TIepecMOoTpa BCTYIIMUBIIIETO B 3aKOHHYIO CUTY CYAeOHOTO akTa
B CBSI3M C ycTaHOBJIeHHBIM EBporneiickum Cymom HapyieHnem KouBeHuyn nau [IpOTOKOIOB K Heli cienyeTt
VCYUCIATD CO THS, CJIeAYIOIEro 3a JHeM, KOTr/ia rnocTtaHoB/ieHue EBponerickoro Cyna cTano
OKOHYATe/JIbHBIM COIVIACHO IOJIOKeHUSIM cTaTeit 28, 42 u 44 KoHBeHIIUN.

[TponyiileHHbIN 10 YBAXKUTENbHOM IPUUYNHE TIPEAYCMOTPeHHbIN cTaTheit 394 [TIK PO TpexmecsuHbI CPOK
LIS TIO[,a4M 3asiBJIeHMSI O IlepeCcMOTpe IMOJJIesKUT BOCCTAaHOBIEHUIO (HallpuMep, BClIeCTBUe
HECBOEBPEMEHHOTO I10JIyYeHUS 3asiBUTeJIeM WU ero IpefcTaBuTesieM TeKCTa IIOCTaHOBIEHUS
EBpornerickoro Cyzna).

20. VI3 monoxkeHuit cratbu 1 @eepasibHOrO 3aKOHA O paTUUKaALUU, UCTOJIKOBAHHBIX C yUE€TOM CTaThy 46
KoHBeHLIMH, ciiefyeT, YTO Mpu MepecMoTpe Cy1eOHOTO aKTa, B CBSI3U C IPUHSITMEM KOTOPOTO 3asBUTE/b
o6paTuics B EBporneiickuii Cyp, cyny Heo6X0AMO yUUThIBATh ITpaBoBble mo3uiiuu EBpomneiickoro Cyna,
U3JI0)KEHHbIE B COOTBETCTBYIOLEM ITIOCTAHOBIEHUH, U YCTaHOBIeHHbIe CynoM HapyiueHusi KoHBeHIuu uimn
[IpOTOKO/IOB K Hel.

21. B ciiyuae ycraHosieHys EBpornerickuM CyoM HapylLIeHUs [IPOLieCCyalbHbIX IIpaB JINL, KaK
Y4aCTBOBABIIMX B JieJie, TaK ¥ He IIPUBJIEUEHHBIX K YUYACTUIO B Jiesie, O4HAKO IOJJIesKaBIIMX [IPUBIEUEHMIO,
CyJ, TIpU TlepecMOoTpe Cyle6HOT0 aKkTa, YCTPaHUB, eC/IX 3TO BO3MOXKHO MCXOAS U3 00CTOSITeNbCTB fena,
HapyuieHuss KonBeHunm min [IpoTOKOJIOB K Hell, MOXKeT BbIHECTY aHAJIOTMUHBIN paHee IIPUHITOMY
CcyneOHbIi akT (cTaThs 46 KOHBEHILIMM, MCTOJIKOBAHHAS C yueTOM PekoMeHaIuy o mepecMoTpe).

22. Ecnu pelieHye cya 6bU10 MCIIOJIHEHO HA MOMEHT, KOT/ia CTajl0 OKOHYATeIbHbIM ITOCTAaHOBJIEHME
EBponeiickoro Cyza, B KOTOPOM YCTAHOBJIEHO, UTO MPU MIPUHSITUM ITOTO pelieHus ObIIM HapyIIeHbl
rosoxkeHnst KonpeHuy miau [IpOTOKOJIOB K HEli, TO OTMEeHA TaKOTO pelleHys T0 HOBOMY OOCTOSITe/IbCTBY B
CBSI3U C YKa3aHHbBIM nocTaHoBIeHMeM EBporerickoro Cyza npeBanyupyeT Haz, IIPUHLIMUIIOM IIPaBOBO
oIpelieIeHHOCTH (CTaThs 46 KOHBeHIMY, MCTOJIKOBaHHAs € yueTOM PekoMeHauiuu o nepecmorpe). B
CIyyae OTMeHbI pellleHUs CyAa, IPVBeSeHHOro B MCIIOJIHeHYe, Y IIPUHATUS [10C/Ie HOBOT'O PaCCMOTPEeHUS
Iena pelreHus cyga o6 0TKase B MCKe MOTHOCThIO MM B YaCTy MO0 OIpeeieHNs O IpeKpalleHnn
MIPOM3BO/ICTBA T10 JIeNTy UM 006 OCTaBleHMM 3asiBlIeHus1 6e3 pacCMOTpeHMsI TPOU3BOLUTCS IIOBOPOT
MCIIOJIHEHMS pellleHMsI Cy[ia, 3a UCKII0UeHeM C/TydyaeB, yKa3aHHbIX B cTaTbe 445 [TIK PD.

23. IIpu obpateHnu 3asBUTEJIS C MICKOM O BO3MeIlleHMM Bpeia B CBSI3Y C YCTAHOBJIEHHBIM EBporeiickum
Cynmom HapylieHueM MosoxkeHnit KonseHuyy mam [IpoTOKOIOB K Heli cygamM HeoO6X0AMMO YUYUTHIBATh
OCHOBaHUS MIPUCYKIEHHON eMy CIIpaBe/IMBOI KOMITIeHCAI[MM BO MCTIOJIHeHMe cTaThby 41 KoHBeHIMN.
Hampumep, He MOKeT ObITh yIOBJIETBOPEH UCK 3asIBUTEJIS O IeHEKHO KOMITeHC Al MOPaJIbHOTO Bpea,
MIPUUYMHEHHOTO B pe3ysibTaTe 6eCYeIOBEUHOT0 06palleH s, TPOTUBOPEYAIero MOJIOKEHUSIM CTaThy 3
KoHBeHIIMM 1 MMEBIIIEro MeCTO B oTpeJiesieHHbIl nepuo, ecyiv EBponeiickum CyoM 1O 3TUM Ke
OCHOBAHMSM Y3Ke ObliIa MPUCYKIeHa KOMITeHCaI[Msl yKa3aHHOTO Bpejia.

BMmecTe c TeM He AOITyCKaeTCd OTKa3 B YAOBJIETBOPEHUM MCKaA 3asIBUTEJIS O AEHEH(HOIZ KOMIIEHCaln



MOpPaJIbHOTO BpeJia UCKIIUUTEIbHO B CBSI3U C T€M 00CTOSITENbCTBOM, uTO EBporneiickum Cynom He 6b110
MIPUCY>KIIEHO 3asiBUTENI0 BO3MellleH)e TaKOoro Bpeaa, ecay TonbKo Cyz He cyest, 4YTO GaKkT yCTaHOBIEHHOTO
M HapymeHust KouBeH1mu mau [TpOTOKOIOB K Heil caMm 1o cebe SIBASIeTCS] JOCTAaTOUHbBIM JIJIsT
KOMIIeHCal¥ MOPaJIbHOTO BpeJa.

24. Esporneiickuii Cyp, 1Ipy paCCMOTPEHUHA [ieJ1 He YCTaHABIMBAEeT BUHOBHOCTh KOHKPETHBIX JIUII B
CoBepIeHNM IeiicTBuit (be3meiicTBuM), mpoTuBopevaiux Kousenunmu unn [IpoTokonam K Heii. B ¢Bsi3u ¢
STUM ITPU PACCMOTPEHUM PerpecCHbIX TpeboBaHMIT Ha ocHOBaHMUM MyHKTA 3.1 ctatby 1081 I'K PD cyny
HEeOOXOAMMO YCTAaHOBUTD HaJIMUMe BUHBI COOTBETCTBYIOIIVX JIMII, €C/IY TOJbKO 3aKOHOM He
IpenycMaTpUBaeTCs BO3MellleHe Bpea IpyY OTCYTCTBUY BUHBI (MYHKT 2 ctatby 1064 ['K PD).

25. C 1enpio 03HaKOMJIEHMS C TEKCTaMU MIOCTAHOBJIEHMT Ha PYCCKOM sI3bIKe, IPUHSThIX EBporieiickum
Cyzom Kak B oTHo1eHuu Poccuiickoit @enepanyyt, Tak ¥ B OTHOLIEHUY MHBIX T'OCYAAPCTB - YUaCTHMUKOB
KoHBeH1IMM, peKOMEeH,0BaTh CyLaM UCII0/Ib30BaTh B TOM UMCJIe CIIPABOYHYIO cUCTeMY "MexXayHapogHoe
npaBo”, pazpaboTaHHyio BepxoBHbiM Cynom Poccuiickoit @enepaiiniu 1 yCTaHOBIEHHYIO B BeJOMCTBEHHOM
KOHTYpe ['ocyapcTBEHHOM aBTOMATU3UPOBAHHO cucTeMbl "[IpaBocynue”, a TakKe IMTOUCKOBYIO CUCTEMY
EBponeiickoro Cyma HUDOC: http://hudoc.echr.coe.int/sites/eng.
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